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(Time noted 7:33 p.m)
MR GERMNARIO Al right. So we're

goi ng to next nove into the V-Fee Mendham Apartnents
application, but this is not the application for the
devel opnent itself, it's an application for
interpretation of the ordinance as it applies to this
devel opnent in terns of what variances are and are
not needed.

So it's not going to be -- we're not
goi ng to be deci ding anythi ng or hearing any
testi nony about the devel opnent, itself, except as it
relates to that issue, the issue of ordi nance
i nterpretation.

Because we're doi ng ordi nance
interpretation, this is part of the joint |and use
board jurisdiction that falls under what is
traditionally called the zoning board of adjustnent.

And so you'll see on this case that
Mayor d assner and Council man Andrew wi || not
participate in this application tonight.

| just want to rem nd you of the rules
of public participation. You will have the
opportunity after each wtness to ask questions and

again, bear in mnd that your questions have to be
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rel evant to what we're doing tonight, which is the
ordi nance interpretation.

So if you have questions involving the
devel opnent, itself, that don't pertain to this
particul ar very narrow set of questions, |I'mgoing to
have to rule you out of order.

So just, you know, try and keep your
mnd on what is relevant to the proceedi ng we have
t oni ght .

So after every witness, you'll be able
to question the witness on their particul ar
testinony. At the end of the entire case that the
applicant wll present, you will have the opportunity
if you have testinony of your own and again, this is
factual. W're not asking for your opinion one way
or another, we're asking if you have facts that bear
upon the issues that you' re going to hear about
tonight. And that wll cone only after all the
testi nony and docunents that have been submtted by
t he applicant have run their course.

So that being said, | see the
applicant's attorney lurking behind the pillar. |If
he wants to cone over, go ahead.

MS. SMTH. | thought we were doing

conpl eteness first.
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CHAl RVAN RI TGER: Just to be clear on
t he agenda, we're noving a couple of itens. Nunber 5
-- excuse nme -- Nunber 6 and 7, those -- the
di scussion item and the resolution, we're going to
nove later in the agenda to just before the executive
sessi on.

R ght now we're going to do the
conpl et eness review, the Kuchi nski application at
24 Franklin Road.

(Wher eupon, the Joint Land Use Board

conducts agenda itens.)

CHAI RVAN RITGER Al l right.

Next up is the V-Fee Mendham
Apartnents, LLC, and | believe there's representation
her e.

VR ORTH: Thank you, M. Chairnan.
Just give ne a mnute to get set up here.

Ckay. Can everybody hear ne?

CHAI RVAN RI TGER  Yes.

MR ORTH. Al right, great.

Thank you.

MR. GERM NARI O  Before you get
started, Derek, |I've just for the board's
information, |'ve reviewed your public notice and it

is adequate with jurisdiction on the board.
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So you may proceed.

MR. ORTH. Thank you.

So good eveni ng.

UNI DENTI FI ED SPEAKER: Can you speak
up? W can barely hear. | don't knowif it's, Ilike,
you have to speak into the m crophone.

MR. GERM NARI O  Ch, okay.

What | just said was | have revi ewed
the public notice for this application and it is in
order and we can proceed wth the hearing tonight.

MR, ORTH. Ckay. Thank you,

M. Chairman, Menbers of the Board, ny nane is Derek
Oth.

And it's a pleasure to be here with you
in beautiful Mendham this evening.

' m here on behal f of the applicant,

V- Fee Mendham Apartnents, LLC.  The property that is
the subject of this application is known as

84-90 East Main Street, Mendham New Jersey and is
nore particularly referred to as Block 801, Lot 20 on
Mendham s official tax map.

|'msure that everyone on the board and
those in the audi ence better know this property as
t he Ki ngs shoppi ng center.

There's a little bit of history to this
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application, M. Chairnan. So bear wth nme because
my opening remarks are going to be a little bit nore
| engt hy than they otherw se normally woul d be.

Toni ght we are here before you on a
limted basis. As M. Germinario nentioned, we're
requesting an interpretation of your |and use
ordi nance as applied to the proposed devel opnent of
t he subject property. This is a power that is vested
in the zoning board under N J.S. A 40:55D70(b), it
provi des the zoning board of adjustnent with the
power to hear and decide requests for interpretation
of the zoning map or ordi nance.

Sonmetinmes this is referred to as a B
variance, but in reality, it's just a sinple request
that the zoning board interpret the | and use
ordi nance of the nunicipality.

These types of applications are
sonewhat rare in the | and use context, but they're
not unheard of. They conmonly arise during due
diligence investigations by a prospective contract
pur chaser or as here, when there is sonme di sagreenent
as to whether a proposed use inplicates a vari ance.
And the latter is exactly what we are requesting of
the board this evening.

I'"d like to put this matter into
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context, M. Chairman, so |I'mgoing to provide a
little bit of history for the benefit of the board
and for the public.

Basically how we got to where we are
today, as that will informthe board's deliberations
t hi s eveni ng.

So as the board may be aware, back in
2015, Mendham filed an action in superior court
seeking a declaration that it was conpliant with its
af f ordabl e housi ng obligation arising through the
years 1999 t hrough 2025.

As part of that process, the superior
court required Mendhamto eval uate several sites
i ncl udi ng the subject property, which had been
proposed for inclusionary housing.

Now, when | say "the subject property,"”
| want everyone to understand that we are referring
to the portion of the site which is behind the Kings
shoppi ng center.

In other words, the portion of the site
whi ch was devel oped with the now defunct racquet
cl ub.

So just to be clear, we're not renoving
the Kings shopping center. To the contrary, we are

actually proposing, not as part of this
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interpretation application but as part of the site

pl an application, sone nice architectural updates to

the center, which you will see later on when we reach
our witnesses. So everyone can continue shopping at

t he Kings, as you otherw se have been.

Goi ng back to the court process,
Mendham and t he applicant negotiated for years
regardi ng the proposed nultifam |y devel opnent of the
rear portion of the site. Mendhanis el ected
officials fought hard for their constituents and
ultimately entered into a settlenent agreenent with
V- Fee in which Mendham agreed to rezone the site to
permt a 75-unit inclusionary conmunity.

This settl ement agreenent was executed
on or about Decenber 23rd, 2019, by both parties and
subsequent|ly approved by the superior court at a
fai rness hearing.

M. Chairman, | had previously
submtted this settlenent agreenment as Exhibit A-1 to
Ms. Smith, | premarked it in that fashion, and
respectfully request that it be entered into the
record accordi ngly.

CHAI RVAN RI TGER:  Fair enough.

MR. ORTH. Thank you.

(Wher eupon, Settlenent Agreenent is
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mar ked as Exhibit A-1 for identification.)

MR. ORTH. The settl enent agreenent
provides for a nunmber of things. In relevant part,
Mendham agreed that the site was suitable, avail abl e,
devel opabl e, and approvabl e. Mendham al so agreed to
adopt a zoni ng ordi nance anendnent which would permt
the construction of a 75-unit inclusionary
devel opnent consisting of 60 narket-rate units and 15
af f ordabl e uni ts.

The parties al so agreed to work
cooperatively to draft use and bul k standards in
connection with this ordinance. The parties agreed
that this ordinance would not only permt the 75-unit
project, but also, and | quote, "permt the existing
uses on the property to renain as a pernmtted use,"
and that | anguage is found on page 5 of the
settl enent agreenent.

Utinmtely Mendham and V- Fee wor ked
together to craft this ordinance as stipulated in the
settlenent agreenent. The end result of that
cooper ati on was Ordi nance No. 09-2020.

Thi s ordi nance was i ntroduced by the
governi ng body on July 15th, 2020, and adopted on
August 11lth, 2020, follow ng a public hearing.

M. Chairman, | probably didn't have to
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do this given that it's an ordi nance, but for the
avoi dance of that, | did submt a copy of

Or di nance 09-2020, | prenmarked that as Exhibit A-2,
and | also respectfully request that it be entered
into the record.

CHAl RVAN RI TGER:  Sounds fair.

MR. ORTH. Thank you.

(Wher eupon, O di nance 09-2020 i s marked

as Exhibit A-2 for identification.)

MR GERM NARIG That's fine.

MR. ORTH: Thank you.

The whereas clauses in this ordinance
specifically reference the settlenent agreenent and
state that the ordi nance was being adopted in
accordance with this court-approved settl enent.

So right there we have a statenent of
intent by the governing body to effectuate the terns
and conditions of the settlenent agreenent, one of
which was to permt the existing uses on the property
to renain as a permtted use.

Section 5 of that ordinance al so states
that all ordi nances of the Borough of Mendham t hat
are inconsistent with the provisions of this
ordi nance are hereby repealed to the extent of such

I nconsi stency, and we'll talk a little bit nore about
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that as we get through the bul k of our presentation
here tonight.

Fol | owi ng t he adopti on of that
ordi nance, V-Fee worked over the next several years
to develop a site plan for the project. The
applicant hired a team of professionals, sone of whom
you're going to neet tonight, and ultimately we fil ed
an application for prelimnary and final major site
pl an approval with m nor bul k variance relief on or
about Novenber 2nd, 2022.

That application, which | amgoing to
refer to as the site plan application, was revi ewed
by the board's professionals on a nunber of occasions
and ultinmately schedul ed for a conpl et eness revi ew on
March 21st, 2023.

As the board will recall, at that
hearing the board deened the application inconplete
because the board' s professionals suggested that the
site plan application mght require D-1 vari ance
relief and/or D-3 variance relief.

The potential D1 variance was
associ ated with the proposed use of what | have
referred to as the prem um parking building, which is
part of the site plan application.

Essentially, the board and the
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prof essionals noted that in our initial planning
report had nade a reference to the potential use of
this building, including clinmate controlled

aut onobi | e storage, which in the abstract standing
alone is potentially not a permtted use.

Second, the board found that a D3
condi tional use variance may al so be required because
the proposed residential building is |located within
250 feet of an existing cell tower in the rear of the
site.

In this regard, Section 215 of Mendham
code sets forth standards for cell tower applications
whi ch are treated as condition uses and one of the
conditions associated wth a cell tower application
requires themto be set back 250 feet from
residential dwellings. As a result, the board deened
the site plan application inconplete.

Now, reasonable m nds can differ and we
respectfully differed with the board's i nconpl et eness
determnation. And to bring resolution to this issue
and to help clarify this issue, we filed the instant
interpretation application that is before you this
eveni ng.

In connection with the interpretation

application, we submtted an updated pl anni ng report
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from our planner, Topology, Philip Abranson, who is
al so here tonight, and that report is dated
March 8t h, 2023.

The updated report clarifies that the
use of the premiumparking building is limted to
aut o sales and services, which is a permtted
princi pal use in the zone and accessory uses for the
tenants of the residential building, including
accessory parking, tenant storage and bicycle
par ki ng.

So in response to that subm ssion, we
recei ved a nenorandum fromthe board attorney dated
May 2nd, 2023, and al so the report fromthe board
pl anner dated May 5th, 2023, and we're hoping to
change your opinions tonight after we present our

t esti nony.

16

So what we submtted after we submtted

t he updat ed Topol ogy report, we also submtted that
report in connection with the site plan application.
We stipulated to the uses in that report, and we
amended our application, that being the site plan
appl i cati on, accordingly.

So just to be clear, there will be no
third-party vehicle storage provided on-site in

connection with this project.
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So wth that stipulation in the record,
| believe and | respectfully submt that the
potential D-1 variance is elimnated.

And when | finish up with ny opening
statenment, I'mgoing to ask M. Germ nario and you,
M. Board Chairman, to weigh in on that issue to see
if we can limt the scope of, you know, presentation
t hi s eveni ng.

So turning back for a nonent to the
potential D-3 variance, as noted, this arose because
a cell tower had been previously approved and
installed in the rear of the site. There was -- as
this board is well aware, there was significant
litigation over that cell tower starting in superior
court going up to the appell ate division, but
ultimately, the cell tower was approved via board
resolution nmenorialized on or about Septenber 12th,
2017, and installed shortly thereafter, well prior to
the execution of the settlenent agreenent.

My last exhibit in connection with ny
openi ng statenent, M. Chairman, | have premarked as
A-3, and that is the resolution of approval of the
cell tower application from 2017 and | al so
respectfully request that that resolution be entered

into the record as Exhi bit A-3.
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CHAI RMAN RI TGER.  No probl em

(Wher eupon, Resol ution of Approval of
the Cell Tower Application from 2017 is narked
as Exhibit A-3 for identification.)

MR. ORTH: Thank you.

It's our position, M. Chairman and
Menbers of the Board, and the board is going to hear
expert testinony on this topic, that no D-3 vari ance
is required in connection with the site plan
application. W're going to provide argunent and
testinony that such an interpretation is contrary to
the expressed intent of both the settlenent agreenent
and the ordi nance and al so from our perspective, a
conmon sense interpretation of Mendham s | and use
or di nance.

In terns of wi tnesses, M. Chairman,
have two. That would be ny architect Bruce Stieve
fromthe premere firmof MHS Architecture.

M. Stieve is going to provide a short presentation
showi ng the proposed project, existing conditions,
bui | di ngs, and identify the proposed | ayout of the
site as well as the location of the cell tower.

After that | intend to call ny planner,
Philip Abranson from Topol ogy. M. Abranson i s goi ng

to present planning proofs in support of our
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interpretati on request.

So that's ny opening spiel,

M. Chairman, a little longer than normal, but | hope
it was helpful in placing this interpretation
application in context wwth where we are tonight.

And if you don't have any questions, I'd like to
inquire of M. Germnario and for the board, if given
the stipulation as to the use of the prem um parKki ng
bui l ding, which is in conformance with the | and use
or di nance, does the board agree that the potenti al
D-1 variance is no longer at issue and we can sinply
focus on the D-3 tonight?

CHAIRMAN RITGER |I'd li ke to get a
couple things clear before we do that.

You nentioned that the cell tower is at
the rear of the site. | think you ought to be a
little nore specific on that, because it is not.

MR. ORTH: That's one of the reasons
we're going to call up M. Stieve, who is going to
show where all the structures are |ocated on the
site.

CHAI RVAN RI TGER.  All right.

MR GERM NARIO Yeah, | agree with
counsel for the applicant that the issue of the D1

variance, in light of their stipulation, is no |onger
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on the table, that their appearance is no | onger
required, and we can narrow this proceedi ng down to
the D3 vari ance.

| assunme the board's planner is okay
with that?

MS. CALDWELL: Yes, we reviewed it and
found that without the third-party vehicl e storage
and the other uses, vehicle car sales and accessory
storage for the apartnments were both permtted uses.

CHAI RVAN RI TGER: Jessi ca, hel p ne out
on this. There's list of uses. Wich of these are
i ndi vi dual uses and whi ch ones are collective?

Ckay. So we have car sal es, car
service. Car storage is no |longer on the list, but
tenant storage is, pool storage is. W have EV
chargers, are all of those individuals or which ones
are not?

MS. CALDVELL: If you mean princi pal
uses, sone of them are accessory --

CHAI RMAN RI TGER  Yes, principal versus
accessory.

MS. CALDWELL: So the car sal es and
service i s one principal use.

The parking, the prem um parking is an

accessory, they're proposing it as an accessory to
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the apartnments, so it wouldn't be able to be used by
the public, that's where we found that it was a
different type of use that wasn't contenplated by the
zone where it would just be prem um parking that
anyone can corme and rent a space there.

So it's just for -- the way the
application now states, it's just for tenants of the
buil ding to use that space.

And then there's car sales and service
and electric vehicle charging stations are accessory
to any of the uses, | suppose, on the site.

CHAI RMAN RI TGER  Pool storage?

MS. CALDVELL: Pool storage?

CHAI RMAN RI TGER  Pool storage, that's
on the first fl oor.

MS. CALDWELL: You nean storage for the
pool woul d be accessory to -- the pool is accessory
to the apartnents, which would be an accessory use to
t he apartnents.

And | think all of, you know, the board
may not agree with everything the applicant's asked
for with respect to the building and how t hey woul d
like to sort of be flexible on how nuch space is used
for what, but all of that can be determ ned through

the process of site plan application.
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CHAI RMAN RITGER  And just to go on
record, bike storage is al so accessory?

MS. CALDWELL: That would be an
accessory use to the apartnents.

CHAI RVAN RI TGER  Okay.

MS. CALDVELL: So all of those things I
think have to be flushed out a little bit further
during the site plan process, but this is just to get
themto that process.

CHAI RVAN RI TGER Ri ght, okay.

Al right. Proceed.

MR. ORTH. Thank you, M. Chairnman.
Now that the D-1 is no longer an issue, | just would
like to call ny first wwtness, M. Bruce Stieve, have

hi msworn in and qualifi ed.

Should -- let's see. W don't have
anot her m crophone, do we? | can speak very closely
into this.

MS. SM TH. You can pick that one up.

MR ORTH. Can | pick this one up?

M5. SMTH  Either way.

MR CERMNARIO M. Stieve, do you
swear that your testinmony this evening wll be the

truth, the whole truth, and nothing but the truth?

MR STIEVE: | do.
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B RUCE STI EVE RA
1225 WI Il ow Avenue, Hoboken, New Jersey, having
been duly sworn, testifies as foll ows:

MR GERM NARIO You want to qualify
hi n?

MR. ORTH. Onh, yes.

THE COURT REPORTER: Can you just have
hi m spell his | ast nane?

MR, ORTH. Ch, yes, and just before |
get going, | just want to i ntroduce our stenographer
toni ght, she's here next to ne. She's here just to
keep a record of the proceedi ngs.

M. Stieve, why don't you spell -- |
think we all know how to spell Bruce. Wy don't you
pl ease spell your | ast nane.

MR. STI EVE: Sure.

My last nane is Stieve, S-T-1-E-V-E.
VA R DI RE EXAM NATI ON
BY VR ORTH:

Q And why don't you provide the board
with a brief overview of your professional
qual i fications, confirm ng your pertinent |icenses
are still in effect and where you' ve been qualified

as an expert in the field of architecture in the
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past ?
A Sur e.

So again, ny nane is Bruce Stieve. I|I'm
a principal in the firmMarchetto, Hi ggins, Stieve,
MHS Architecture. W're located in Hoboken, New
Jersey.

| have a master's degree in
architecture, as well as a bachel or degree of
architecture, and |I've been licensed in the state of
New Jer sey since 1996.

And ny license is current and i n good
st andi ng.
Q Hol d on one second, Bruce.

MR ORTH: Wth that, M. Chairnman,
proffer M. Stieve as an expert in the field of
architecture and request that he be recognized as
such by the board.

CHAI RMAN RI TGER.  Anybody have any
obj ecti on?

(No response.)

CHAI RVAN RI TGER:  Fair enough.

VR ORTH: Thank you, M. Chairnan.
Now, M. Stieve does have a -- you have a nmap and
exhibit there, right, Bruce?

THE WTNESS: | do, yes.
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MR. ORTH. Before he gets into that, |
just wanted to deal with the nmarking of that exhibit.
This is not sonething that was presubmtted to the
board nor was it prenarked.

It's one packet. | have printed out,
you know, hand packets that | could distribute to the
board if you so |iKke.

CHAl RVAN RI TGER  That woul d be
hel pful. There are sone that can't see that board,
so that would be very hel pful.

MR ORTH. So if | may approach the
t abl e.

CHAI RVAN RITGER This is A-4?

MR ORTH: | would like to mark the
whol e packet as A-4 instead of going --

CHAI RVAN RI TGER:  No, that's fine.

MR. ORTH. Ckay, great.

(Wher eupon, Conceptual Overview of the

Project, 14 Sheets, is marked as Exhibit A-4
for identification.)
DI RECT EXAM NATI ON
BY MR ORTH:
Q Ckay. Bruce, before you get going, did
you premark it as A-47?

A | did.
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Q Ckay.

Way don't you just describe what this
is now that it's been prenmarked so that our
st enographer could keep a note of it?

A Sur e.

So this is a package, | believe it's
about 14 sheets, it represents a conceptual overview
of the project. It includes sone existing condition
phot ogr aphs, aerial photographs. It includes sonme
concept site plan drawings, it includes sone
conceptual rendering of the projects, just to give a
flavor and an idea of how the project is |aid out and
configured on the site.

Q R ght.

And this is undated, but this was

prepared by today's date, correct, Bruce?
A That's correct.

There's a series of draw ngs that have
been prepared over the | ast coupl e of nonths that
we' ve been working on the project, | should say a
coupl e of years that we' ve been working on the
project. So it's just a conpilation that was
conpi | ed today.

Q Thank you, Bruce. Wiy don't you just

wal k us through what you have prepared.
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A Sur e.

So | just wanted to give a brief
overview. | didn't nmention sonme of the boards that
|'"ve testified in front of before, but we' ve done --
we're an architecture firmthat specializes in
multifamly residential buildings, mxed-use
projects, and a | ot of downtown projects.

We've worked in Morristown. W' ve got
quite a few projects that were conpleted in
Morristown. We've got a project in Florham Park that
was recently conpleted. Parsippany, Mntclair, South
Orange. So we work in a lot of the | arger downt own
nei ghborhoods in this area.

And so we were approached to take a
| ook at this project on Main Street and we realized
early on that there was sone unique site conditions
that we were going to be working wth.

So I'"mgoing to turn to the second
sheet of the package that you have in front of you.
This is --

MR, FERRI ERCO M. Oth, if I could
just make a suggestion, because nobody in the
audi ence can actually see this.

MR. ORTH. Sorry, folks.

MR. FERRI ERO Maybe before you start
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to speak about it, you can show it to the audi ence so
t hey have sone idea of what you're tal king about and
as necessary, nove back and forth.

MR ORTH. Sure.

CHAI RVAN RI TGER. Before we go there,
is there anybody that would be put off if we sinply
had hi mturn that around permanently? | think we
have what we need.

Yeah, you can turn that around, that
woul d be fi ne.

MR. FERRIERO You're going to have to
nove it, | think all the way back behind the col ums.
Furt her.

THE WTNESS: Can | nove the --

CHAI RVAN RI TGER:  Yeah, nove the m ke,
that's fine, it's wreless.

THE WTNESS: So the first imge that
|'msharing is an aerial photograph, it was taken by
a drone, and we're actually hovering over the racket
club at the rear of the site.

And you can see at the very front of
the site is the cell tower, it's the white pole
that's sticking up in the mddle of the parking | ot
area there (inaudible).

And then immediately in front of that
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is the shopping center that faces on Main Street
(i naudi bl e).

And so a couple things that we started
| ooki ng at that were challenges for the site we
started to identify.

So we have the cell tower. W have the
service areas for the Kings supernmarket. W have the
service areas for the shopping centers on the sides
of the site. And we had the parking field that
surrounded the retail center.

So those are things that we were
consi deri ng about when we started to think about the
| ayout of the site and the project.

The next image is actually a
Googl eEarth image, it's a Googl eEarth i mage at the
eastern entrance to the site. This is a road that
| eads back to the racket club, it serviced the access
to the racket club, but it also services a few of the
i ndustrial uses that are -- or the manufacturing uses
that are at the rear of the site, and it services the
| oadi ng and the trash collection areas for the retai
center on the site.

So we | ook at this, again, as not an
ideal way to access a residential project at the back

of the site, so we wanted to | ook at ways that we
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could reconfigure the parking area in front of the
building to provide a better approach to the
residential project at the rear of the site.

"Il also note that you can see the
cell tower that's the point of discussion tonight
sticking up at the back. It's not at the back of the
site, but it's at the back of the retail portion of
the site.

The next sheet that |I'mgoing to share
is, again, a GoogleEarth image. This was taken a
view | ooki ng towards the existing current entry point
tothe site for the retail center. And you can see
this gets sort of the character of the retail center.

One of the things that we -- it's a --
it has a unique design to it. |It's kind of -- we
call -- started to think about it, it has this rural
suburban sort of I'll call it equestrian or a farm
| ook to the shopping center, and that's sonething
that we were | ooking at as an idea generator for the
design of the multifamly building at the back of the
site.

And as | nentioned, one of the things
that we were thinking about is howif you were to
live at this project, how would you approach the

proj ect and what woul d that process be. And you can
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see that this access route, not quite on access, goes
directly back to the back of the site.

So that's sonething that started the
t houghts of how we woul d i ntroduce a residenti al
building to the site.

This next image is I'll call this a
very conceptual site plan. This is a site plan
sketch that, again, started to help us inform how we
woul d configure the site to contain a residential
buil ding in the back of the site, how we can provide
screening fromthat residential building to the
retail service areas at the back of Kings.

And so one of the things that you'll
see is that we were | ooking at and working with the
County on the access points to the property and one
idea or the idea that we started to receive was
creating a main street that went through the parking
ar ea.

So reconfiguring the parking area in
front of Kings to provide a boulevard that ran in
front of the retail, kind of like a nain street where
the street goes by the retail center and then | eads
to the back of the site and then into a courtyard
area that would service the residential building.

And that -- and the idea would be that
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we woul d use another structure to screen the back of
the Kings service area, and I'll explain that a
little bit nore as | get to the next slide.

So the next inage is a nore devel oped,
"Il call it an architectural site plan, and this
shows the residential building that's bei ng proposed
at the back of the site, it shows the prem um par ki ng
bui l di ng that provides a separation or a buffer
bet ween the residential building and the service
areas of the retail at the front of the site, and it
shows that relocated driveway access into the
shoppi ng center that cones al ong the boul evard that
runs back to the residential building.

So the next image is, again, an overall
view of the site | ooking back towards the racket
club. You see the nobuntain range in the distance,
you'll see the cell tower that's in question
promnently | ocated at what | would call the center
of the site behind the Kings shopping center
bui I di ng, and you can see the parking field that's
contai ned by the two wings of the retail and the
Ki ngs center itself.

The next image is a conceptua
rendering of the proposed project, it shows very

clearly the relocated entry point, the reconfigured
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parking field in front of the Kings to now allow this
what we're calling a new nmain street to run in front
of the retail on the | eft-hand side of the i mge
strai ght through to the back of the site.

And you can see there's a, we'll cal
it a portico share, but you'll see that there's a
barn styled structure that's about a
one-and-a-hal f-story structure that wll contain the
prem um par ki ng, the auto sales and service areas,

t he pool storage areas, and the residential storage
areas within that building. And that building
provides a distinctive feature that separates the
residential building at the back and the retail
service areas in the -- behind the Kings.

The residential building is a building
that's | ocated behind that, it has two | ower w ngs
and then the main portion of the building. The main
portion of the building is actually parallel wth
Main Street, we did that very specifically so that
the shorter sides of the projects were facing the
nei ghbors and t he broader expanse of the project
faced Main Street.

AUDI ENCE MEMBER: Excuse ne. \Wen
you're nentioning places, could you point to thenf

|*'mhaving a hard tine picking out where the
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bui | di ngs are.

THE WTNESS: So this is the Kings
supermarket. These are the two retail w ngs that
bl anket. This is what | was referring to as the
parking field. This is the new entrance,
reconfigured entrance and exit to the supernarket
shoppi ng center, as well as what we're di scussing as
the Main Street that | eads back to the residenti al
portion of the buil ding.

These are the ancillary busi nesses that
are happening in the back. This is the eastern
driveway that | showed you the first photograph, the
Google Earth image of that we really saw as a service
entrance to the residential -- | nmean to the retail.

So service trucks cone al ong here and
service the back of the Kings and service trucks cone
al ong here and service these busi nesses back here, as
wel |l as picking up refuse and deliveries for this
retail strip along here.

So this was -- we thought this was a
chal | enge access point to the site and that this
woul d be a nuch nicer entryway to the residenti al
portion at the back of the site.

One of the things that we're | ooking to

do, and again, this is all in devel opnent, but we
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were | ooking to build on the idea of the sort of
agricultural style or that sort of equestrian horse
farmstyle of the retail center. So we introduced
the idea of the barn formto house the prem um
parking for the residents and then we used that barn
formto informthe style at the architecture at the
back of the site as well.

There is a portico share, so once the
resi dence cone through Main Street, they drive
t hrough a portico share and into a courtyard space at
t he back for the entrance into the residential
building. And I'll show you sone nore things of
that, 1 mages of that com ng up.

The next plan that you see is actually
of the residential portion of the site. So along the
bott om of the page, horizontally along the bottom of
the page is that prem er parking building, that barn
structure that we're using to buffer the retail and
the residential.

This is the courtyard area that you
woul d pull into. So a car would cone in, pull in for
drop-off or pull into the parking garage under the
buil ding. Access into the prem um parking is from an
entrance conmng in at this edge of the site on the

ri ght-hand si de of the page.
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The premium parking is located in this
| ocation. The cell tower location is right in this
| ocation, so it's located in the parking spaces in
the | oading area of the Kings -- the back of the
house for Kings.

There's bicycle storage in this
bui l ding. There was di scussi on about pool storage.
So one of the anenities for the residential building
is a pool, an outdoor pool area that's |ocated on the
| ower | eft-hand corner of the plan that you have in
front of you. And associated with that are sone
restroons and a pool storage area that can be used
for the people, the residents at the pool area.

The main | obby for the building is
| ocated on access with the new nmain street that we're
proposing. And again, I'mnot going to go into the
very specifics of the project. This is really just
to give you an overview of how the building is
envi si oned on the site.

The second fl oor plan, so again, you
drove over the barn building in the front, the second
-- the attic story or second floor of the barn is
where the resident storage will be. So they'll be
storage | ockers, they'|l be accessed from an el evator

| ocated adjacent to that portico share that we
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showed.

You can see that the residential units
forma C shape on the lower floors of the building
and as the building goes up, these floors drop off
and then just the barn buil ding continues. And you
can see one of the things that we're really trying to
do, realizing we have nei ghbors on either side of the
property, is we put the shorter -- the smallest faces
of the building facing those nei ghbors and the
| ongest face of the building facing the shopping
center and Main Street.

So the next image is again a concept ual
rendered view. You can renenber fromthe first
aerial inmages that | was show ng you, you've got the
nount ains in the background, so that's in this view

But you al so see that now you're
| ooking at the main entry, the main street that cones
into the site. You can see that there's a pl anted
medi an that separates ingress and egress. There's a
paved nedi an that inplies a boul evard, you can still
pull across it to park, but it just, it steps up the
i dea of main street.

The frontage of the retail along the
left side of that main street really gets activated

and becones inportant. And then you can see as
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you' re | ooki ng down, a planted nmedi an pi cks back up
when you get back to the residential portion of the
bui I ding and the portico share, the drive through
under the barn building, and then again, the

resi dential building behind.

The next image that we have is really
just a concept elevation, it basically begins to show
concept nmaterials that we're thinking about, sone
basi c buil ding dinensions on it.

And then the |ast two i mages, very
qui ckly, again, these are rendered inages. This is a
rendered view fromthe main street. So | believe,
and forgive ne, | don't know the nane of it, but
there's a Japanese/ Chi nese restaurant in the corner.

There's currently a little trellis or
arbor that sticks out into this area right here. One
of the things that we're | ooking to do is renove that
as part of this -- to provide a nore open field to
that nmain street and al so provide sone out door
recreation areas in front of that shopping center.
Agai n, you can see the portico share of the
drive-through at the back here and then the new
residential building behind that.

Anot her feature that we're trying to do

as part of this is alittle bit of dress up on the
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Ki ngs building. You can see on the side of the Kings
buil ding we're contenpl ating sone form of mural or
identifying feature that naybe can recall a little
bit of the history of the town and then we use a
green wall to screen the | oadi ng docks for Kings from
the new main street.

And then the last inage that | have to
share with you, again, this is a rendered i nrage of
the courtyard space. So this would be -- you can see
a portion of the prem um parking building on the
| eft-hand side. You can see how we use these barn
formse on the two Ls that conme out fromthe nain
structure to create, again, a character and capture
this courtyard space. And then in the background
here, you can see the entrance to the pool area at
the rear of the inmage.

So again, that's a brief overview, very
conceptual. W'Il|l have nore detail ed presentations
of the site plan.

MR. ORTH. Thank you, M. Stieve, |
appreci ate that presentation.

And that's all | had on direct for
M. Stieve was just to provide sone context of what
it is that we're proposing and the | ocation of the

cell tower and the adjacent buil di ngs here.
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MR CGERM NARIO Ckay. So as far as
questioning of this witness is concerned, this was
| argely just background infornmation.

So | don't want to get into the
questions of this devel opnent as he's descri bed them
other than the interaction between the |ocation of
the cell tower and the |l ocation of the residents.

So board nmenbers and nenbers of the
public are instructed to tailor your questions to
that issue and that issue only. And if we go beyond
it, I"I'l remnd you.

CHAI RMAN RI TGER Do you have any
questions for M. Stieve, anyone on the board?

MS. CALDVELL: | have a question.

The fact that you have the opportunity
to redesign the site, do you feel like the cell tower
is where you would put it if you were designing this

site? Is it in a good |ocation?

THE WTNESS: | actually think that
it'"s in a pretty good location. | don't think that
it is intrusive into the design of the site. | do

bel i eve that by using this prem um parking building,
this barn structure to create a separati on between
the retail conponent and the residential conponent

that, you know, that it provides screening to the
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is any kind of a problemfor the residenti al
bui | di ng.

MS. CALDWELL: \What about fromthe
ot her side now you're proposing a plaza area on the
other side of the building, | guess adjacent to the
cell tower |ocation?

THE WTNESS: No, there's no sort of
public interaction with that cell tower. That cel
tower is actually on the Kings supernmarket side of
the site, it's not wwthin the residential portion of
the site. It's actually in the service area for the
Ki ngs where they do the deliveries for the Kings
super mar ket .

MS. CALDWELL: Were you showi ng us a
pl aza on the Kings side?

THE W TNESS: The pl aza, the one
rendered inmage -- I'lIl go to the second to the | ast
image that -- so the Kings building is the building
that is on the right side of the page and the
Japanese restaurant is on the left side of the page.
The plaza area is just in front of the Japanese
restaurant. R ght nowthere's a little trellis area,
and | apologize, I'll go to the aerial view It's

this seventh sheet that 's the aerial view of the

41
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site. 1I'll show you right here. That plaza space
that |I' m speaking of is right in here, the cell tower
i's back here.

MS. CALDWELL: And do you think there
woul d be a better | ocation on the site for the cel
t ower ?

MR ORTH. | nean, | just have to
question the rel evance of the question because we're
not proposing to nove the cell tower. W're not the
cell tower applicant or the owner.

CHAI RMVAN RI TGER:  The question is why
not ?

MR. ORTH: Because we don't own the
cell tower.

CHAI RVAN RI TGER: | know, so why not
ask themto nove it?

VR ORTH: If they want to nove it,
they'll have to cone before the board on that type of
an application. W're not proposing a cell tower.

CHAIRMAN RITGER Did you inquire wth
Verizon, T-Mbile, and whoever else is on there to
nove the tower?

MR. ORTH: | have not.

CHAI RMAN RI TGER  As you know, we did

not want that |ocation, we turned it down.
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MR. ORTH: | surm sed after the decade
of litigation that was --

CHAI RVAN RITGER It took two years to
say no, and we did.

MR. GERM NARI O Yeah, let's not argue
about this.

I think the question has at |east a
tangential relevance, so let's let the wtness
respond to it.

THE WTNESS: So the best thing that
can say is that what we' ve done is our focus has been
primarily on this access through the site. W' ve
done what we can to help mtigate all of the service
and area along this property edge through the
i mprovenments of the Kings, the side wall of Kings,

t hrough the introduction of a green wall and through
the introduction of the parking facility in the
front.

MS. CALDVWELL: Ckay. So | nean, |
guess just from ny perspective and thinking of the
reasoni ng behind the 250-foot buffer and the D3
vari ance is just thinking about the opportunity to
| ook at the site as if that's the best |ocation for
the cell tower. So that was the reasoni ng behind ny

questi oni ng.
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MR GERM NARIO Well, here, let ne
just, if you don't mnd ne asking the planner a
questi on of ny own?

So the specific provision, Jessica, the
250- f oot set back, what do you construe the purpose of
that to be?

MS. CALDWELL: Well, | think it said
that it's A not intrusive on residential properties
and, you know, perhaps there's potential for RF
issues. I'mnot an expert on RF, so | think that's
one of the things that we m ght want testinony on.

I think those are the types of things,
whether it's visually intrusive, whether there's
issues with conflicts with the way that the land is
used around it, being outside, adjacent to it, all
t hose types of things.

And | think potentially if you were
redesigning the site, I would think you would put it
in adifferent location and | thought that this opens
up the opportunity to think about that potentially
wth this site.

I mean, you have multiple principal
uses permtted, that doesn't nean that every use can
be on the property all at once in any |ocation. |

think there's the opportunity to think about how the
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uses wor k together.
CHAI RMAN RI TGER. A coupl e of ot her

things, 120 feet is what | recall for the tower

hei ght .

MR, GERM NARI O It's 130.

CHAl RMAN RI TGER: A hundred and 30. So
if it falls over, it's not going to kill anybody if

it's 250 feet away.

MR CERM NARIO Well, you know, these
are issues that nay cone into play if the board
deci des that the D-3 variance is sonething that has
to be in this application, but we don't need to get
into those 1 ssues yet unless ny | earning counterpart

bel i eves that we do.

MR ORTH. | concur with what you just
sai d.

CHAI RVAN RITGER So | was nenti oni ng
truck turning radiuses; is that sonething that | can
do?

MR. GERM NARI O No, unless you can
connect that for the need for a D3 vari ance.

CHAIRVAN RITGER  No, I'mgoing to
connect it to why not inquire at |east about noving
t hat tower.

MR. GERM NARI O But that's an i ssue
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that we don't need to get to. | nean, we're deciding
toni ght whether they need to apply for this vari ance.
If they do need to apply for it, then you can
question the very issues that the planner just went
through in ternms of okay, what was the intent of this
250-f oot setback, is there a way of avoiding this
vari ance by doing sonething |like relocating the
tower; those are all issues that you can get to, but
we're not at that stage yet. W' re just deciding
whet her they need this variance or not.

CHAI RVAN RITGER Wl |, in a way,
aren't we deciding that if it's noved, there m ght be
a spot where they don't need the variance? W would
ask that of anybody if they placed a generator in the
side yard, could you put it in the rear yard, we
woul d ask that question.

MR GERM NARIO That's part of the
anal ysis of whether the variance is warranted or not.
So if there's an easy way to avoid the variance, then
t hat becones a possible basis for denying the
vari ance. So --

MR. SPRANDEL: What about the distance,
t he cl osest distance of the cell tower to
approxi mately the cl osest resident?

MR GERM NARIO Wll, you have to
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remenber that we went through that -- those
conditional use criteria when this application was
originally heard and it was determ ned that they net
that criteria as the site existed at that tine.

The only thing that the board raised
and denied initially, eventually it was overturned,
but we initially denied on the basis of the fact that
the cell tower was not |located in a rear yard and
that the -- ultimately the appellate court rul ed that
t hat vari ance shoul d have been granted. So if that
vari ance was, in fact, granted, the conditional use
vari ance, that was a D3 variance al so.

But the criteria that we're tal king
about tonight, as the site existed at the tine of
that application, it was conformng. It was not
wthin 250 feet of the nearest residence, | believe
it would be deened --

MR. SPRANDEL: Right, but in this case
it's going to be wthin 2507?

MR GERMNARIO Right, it's sort of
li ke the inverted picture of it. | nean, the
nmountain is com ng to Mohamed rat her than Mohamred
going to the nountain, | guess you could put it that
way .

The tower is where it is, but now
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resi dences are being put in place and the question
is, all right, they're not changing anything with the
cell tower, you know, you'll hear their argunent as
they go through this case, but is it changing a
condition of the conditional use approval and does
that trigger a need to revisit that issue.

So there's the whole crux of the
question. You'll hear their case and I'Il chinme in
wth ny opinion when we get to the end.

Ckay. So that being said, any nore
questions fromthe board?

CHAI RMAN RI TGER  Anybody el se?

MR. EGERTER |'ve got a question. On
the entranceway, it goes out to Route 24, which is a
county road. Does the County have any input on --
and maybe | missed this, on the -- on what it's going
to do to traffic?

MR GERM NARI O Could you hold that
question until we get to site plan? Again, that's
not relevant to what we're -- it's a good questi on,
but it's not relevant to what we're doing tonight.

CHAI RVAN RI TGER:  Any ot her questi ons
from nmenbers of the board?

MR GERM NARI O Ckay. So now public.

Agai n, renenber what we're doing tonight. W're
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tal ki ng about the relationship of the existing cel
tower to the proposed new residential use and the
proximty of that use to the existing cell tower.

Everything el se, although it was
hel pful background, everything else that M. Stieve
went through is just context and we don't need a
question that is not directly relevant to what we're
doing tonight, so try and stay within those
boundari es.

That bei ng said, any nenber of the
public who wants to cone forward, please do so.

CHAl RVAN RI TGER Cone to the
m cr ophone and pl ease identify yourself, unless of
course you are covered by Daniel's Law, which would
be noot.

MR ORTMAN: My nane is Frederick
Otman, |'ve been a resident of the borough for about
19 years and a property owner, 3 Loryn Lane.

MS. SMTH. Can you pl ease spell your
| ast nanme?

MR ORTMAN: ORT-MA-N

CHAl RMVAN RI TGER  Sorry, your tine's
up.

MR. ORTMAN. Ckay. Yes, | know we are

here to discuss the relationship of the cell tower to
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the building and the need for a D 3 variance due to
t hat .

However, the D-1 variance was wei ghed,
t he requi renent was weighed with very little
di scussion and no comment fromthe public, so I'd
i ke to address that.

MR GERM NARI O Go ahead.

MR. ORTMAN. My question is how are
tenants defined as we interpret the application
regarding the D-1 zoni ng variance requirenent? To ne
that coul d nean anyone renting any space on the
property, not necessarily residents of the proposed
dwel | ings, and | think that wording i s vague enough
that a D-1 variance nmay i ndeed be required.

MR GERM NARIO How -- a tenant is
defi ned as people who are not residents in the
residential --

MR. ORTMAN. Everyone who rents space
in Kings shopping center nowis a tenant. For
exanple, Kings is a tenant, Aoyana is tenant.

MR GERM NARIO No, their revised
pl anni ng report indicates that the tenants -- that
this parking is going to pertain to where the tenants
of the residential buildings are.

MR ORTH: That's correct.
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MR. ORTMAN. The auto -- potential auto
sal es operation would al so be a tenant.

MR CERM NARIO Wll, see, again, this
use in terns of auto storage was what brought up the
D-1, possible D1 variance. They have to be either
accessory to the residential, which would nean
tenant's parking their cars in this building, or
storing them or an accessory to the auto sal es and
servi ce.

The auto sales and service is a
permtted use here on this property and the zone. So
t hey can have the auto storage provided in connection
wWwth the cars that they're servicing and/or the cars
that they're selling. That's a legitimte accessory
use.

MR. ORTMAN. Whil e you have descri bed
it in that way and defined tenants in that way, | did
not hear the representatives of the devel oper define
it that way, and | would suggest that it be very
tightly defined if you're going to grant this
exception fromneeting the zoning variance based on
the testinony that we've heard tonight.

CHAl RVAN RI TGER: You' re under oath,
feel free to ask.

MR. ORTMAN. Can you define tenants in
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this context, please?

MR, ORTH: Sure.

We stipulated this in witing in a
letter | wote to the board, | don't know, two weeks
or so ago where we stipulated that the accessory
par ki ng woul d be for the tenants of the residenti al
bui l di ng, the 75-unit buil ding, plus the autonotive
sal es and service uses, sO --

CHAI RVAN RI TGER: Just to clarify,
there is a space on the second floor that's | abel ed
"Tenant storage."

MR ORTH: Sure.

One of the permtted accessory uses in
this zone is al so tenant storage. Tenant storage in
that context refers to storage |ockers for tenants of
the 75-unit buil di ng.

MR CERM NARIO  And also in response
to your suggestion, if, in fact, the board does
decide that the D-1 variance is not an issue as the
pl anner and | have indicated that it's appropriate,
our resolution wll restate the conditions that
M. Oth has just put on the record.

MR. ORTMAN:. Thank you.

My additional question is regarding

your conmment about the Mountain noving to Mohammed.
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And | guess | would suggest that if indeed there a
residence built within the restricted area in terns
of proximty to the cell tower, that would require
the cell towers be renoved, would it not.

THE W TNESS: No, it would not. W
woul d have to then consider whether to grant that
variance or not. | nean, there would be proofs put
forward to say, all right, well, if it's wthin that
250 feet, the harmthat the ordi nance was neant to
avoid is not -- would not take pl ace.

For exanpl e, hypothetically we coul d
have RF data show ng that the signal very close to
the tower is negligible, and people m ght have
noticed this, if you go under that tower, you
probably don't get cell service, it's just the nature
of the way those towers operate.

Qur pl anner brings up the question of,
you know, of al so the appearance or the, you know,
having this tower very close to a residence, is
that sonething that brings into play other planning
consi deration. So those proofs would have to be
wei ghed and t he board woul d have to deci de to grant
or not to grant that vari ances.

MR. ORTMAN. Thanks. Those are ny

questi ons.
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MS. RAWLEY- PAYNE: H, Melissa
Rawl ey- Payne, | live at 23 Drake Road in Mendham
Bor ough.

M5. SMTH. Can you pl ease spell your
| ast name?

MS. RAWLEY- PAYNE: Yes. Sorry, it's
long. R-A-WL-E-Y, hyphen, P-A-Y-NE

So ny question was actually al so
related to the D-1 variance elimnation, but you
answered part of ny question, which was how could --
if they couldn't do third-party vehicle storage, how
coul d they have vehicles stored for service? But you
answered that it wll be allowed.

But ny question is actually is there
desi gnated parking for those service storage vehicles
and if so, how nmuch is dedicated to that?

MR ORTH: So that's an issue we'l]l
address at site plan application, but | can tell you
we intend to have sone sort of designation, sone
del i neati on between those parking spaces, but we'l]l
address that nore fully when we get to the site plan
appl i cati on.

MS. RAWLEY- PAYNE: Okay. Thank you.

CHAI RMAN RI TGER  Anyone el se?

MR. LUPO.  Frank Lupo, 17 Dean Road.
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THE COURT REPORTER: L- U P-O?

MR LUPO That's it.

I just want to understand if you were
aware during the original cell tower neetings, a |ot
of discussion was comng from | don't knowif it was
the planner at that tinme, but we discussed the tower
being in the rear of the devel oped | ot because of
falling ice and safety concerns during the w nter
when the ice built up in the tower.

The appeals court also in their brief
or in their summary, highlighted that verbiage and
stated that it's in the rear of the devel oped | ot,
therefore there was not going to be a lot of activity
in the back, so it was okay and that's how it was
ki nd of pushed t hrough.

I just want to understand your thought
on that.

MR. ORTH. To answer briefly, | was not
aware of that testinony. That application goes back
several years before ny involvenent in the property,
but certainly if the board determ nes that a D3
vari ance i s necessary, that's, you know, |'m sure one
of the things that will be under consideration.

MR LUPO Right. At the sane tine,

why was the left side chosen on the cell tower verse
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the right side of the cell tower, because the service
lines that are critical service |lines the power that
cell tower and contain the fiber optics to that cell
tower go through fromthe I eft side of that tower.
Wiy not go to the right of the left side of the cell
tower or nove the cell tower?

MR. GERM NARI O Frank, again, that is
an issue that will cone up if we decide that a
variance is required and you'll have an opportunity
to address those issues in terns of whether the
vari ance should be granted or not, but | think, |ike
t he chai rman, you want to get one step ahead and
we're not at that point.

MR LUPO | always just nake sure that
we're just aware that the ice and the safety
condi tions --

MR, GERM NARI O Right. Well, you
know, | was involved with that and | argued that case
before the | aw division and before the appell ate
di vi sion, and that was one of the argunents we had
for denying the conditional use variance for not
being in the -- for being in the front yard rather
t han t he backyard.

And we have a different set of facts

here and | don't know whether those facts in terns of
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possible perils to the people at that tine of the
racket club, | don't know that that relates really to
what we're going to be talking about in terns of this
particul ar vari ance.

And also | mght add that the --
ultimately the appell ate division found that argunent
unconvi nci ng.

MR LUPOC Well, that's just the point,
they said that there was no activity to back and
that's why it could go there. That was the point.

MR GERM NARIO No, that's not true.
| mean, we -- again, | think we're getting off the
track here quiet a bit. There was in the original
application for the T-Mobile tower, it went
t hrough 28 board hearings and it was ultinately
deni ed on the basis of the fact that they didn't neet
one of the conditional use requirenents which were it
has to be in the rear yard and then it went up
t hrough the court and the courts --

MR LUPO |I'mvery aware of these --

MR GERM NARIO And one of the
argunents that was presented was | think based in
part on your testinony in the hearings was, okay,
there are these risks involved, there nay be ice

falling, there may be a wind storm one of the
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ant ennas blows | oose and it cones down and hits
sonebody on the head who's wal ki ng out of the racket
club. The appell ate panel found that reasoning to be
too far fetched.

MR. LUPO.  Absolutely, because at that
time, there was |l ess residents. Wat we're proposing
here are 75 units plus an autonobile service center
plus parking. So we're increasing the use in this
particul ar area, which only brings this conversation
further up.

MR GERMNARIO Well, but it's a
different conditional use criteria we're addressing.
They' ve al ready been granted that conditional use
variance as a part of the resolution of that earlier
application pursuant to the way the appell ate court
noved.

We're not tal king about putting it in
the front yard or the backyard, it already has the
authorization to be in the front yard. Wat it
doesn't have is -- well, we'll have to hear argunents
bot h ways, but what it doesn't have is the
aut hori zation within 250 feet for residents.

And there are ot her considerations that
may go into that, | don't want to get into them

toni ght because it's not what we're here to do.
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We're here to decide do they need the vari ance or

not. |If they need the variance, conme back and --
MR LUPO | think they need the
vari ance.
Thank you.

MR GERM NARI O Ckay.

M5. ORTMAN: Just a little | ower.

We all know devel opnent is going to
happen, but we want to nake sure it's right for
Mendham And that's true, we want to nmake sure it's
right and --

THE COURT REPORTER: Ma'am before you
continue, could you just state and spell your nane,
pl ease?

M5. ORTMAN: Sure, it's Carol, |ast
nane is Otman, ORT-MA-N, 3 Loryn Lane.

59

So I"'msorry, I'mgoing to ask for
forgiveness, but | had no idea that | was not all owed
to say -- make any comments about the cell tower, so

| just have a coupl e comments.
Any redevel opnment, the master plan
requires a traffic study; has that been done?
MR. ORTH. (No verbal response.)
MR. ORTMAN: Ckay.

So |l can't see that on the -- auto
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sales, hydraulic |ifts. Every space is going to have
a hydraulic lift. You realize on the research for
hydraulic lifts, the oil goes into the ground a | ot
of the tine. So we have to be very careful of any
oil going into the bottom we already have probl ens
wth the area not being --

MR. GERM NARI O. Yeah, so far you
haven't really touched on --

M5. ORTMAN: | know I haven't. [|I'm
asking for forgiveness because | didn't realize it
was only going to be on the cell tower.

And the height limtation. Were can |
find in the naster plan where it says how high the
structure can be? Because | think it says five or
Six stories.

CHAl RVAN RI TGER:  There's an overl ay
zone that dictates the height in the ordi nance, the
al | owabl e hei ght.

MS. ORTMAN. There's an overlay zone?
And where can | read nore about that?

CHAI RVAN RI TGER. eCode on the borough
site, you can just search that.

M5. ORTMAN: Ckay. | kind of was just
goi ng on the Dunkin' Donuts thinking that | ooks

pretty high and, you know, | was thinking that | ooks
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pretty high right there.

CHAIRMAN RITGER O f the top of ny
head, and you can correct ne, it's either 60 or 65.

M5. ORTMAN:  Yeah, | thought they were
goi ng above that, though.

MR ORTH: | believe it's 60, but --

CHAI RVAN RI TGER  Appurt enances can go
hi gher than that, not the main | evel of building.

MR GERM NARIO In the ordinance that
was Exhibit 2, A-2, it is specified as "Building
height limt, four stories over parking."

M5. ORTMAN: Oh, four stories over
par ki ng?

MR GERM NARI O Yeah, and ultimately
60 feet, | guess it's whichever is greater.

M5. ORTMAN:. Ckay. So it's the parking
and then four stores on top of that. Ckay, great.
But | think that's sonething to look into is the
hydraulic lifts, that's a huge issue, you know, with
the groundwater. Thank you.

MR. MARINO Bob Marino, 27 Florie Farm
Road.

THE COURT REPORTER How do | spell
your | ast nane?

MR MARINO MA-RI-NO
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THE COURT REPORTER:  Thank you.

MR. MARING | have a question
regarding the D-1 variance and then the proposed D3
vari ance.

Regardi ng the D-1 vari ance, the parking
is going to be prem um parking for residents. How do
we distinguish fromregul ar parking and prem um

par ki ng, what's the qualifications that nmake it

prem unf?

MR ORTH. Sure.

Just briefly, and this is sonething
we'll talk a little bit nore at the site plan

application, premumparking it's a word we cane up
wth because it's climate controlled in that
buil ding. The regul ar parking for the other tenants
is not going to be clinmate controll ed.

M. MARINO  Thank you.

For M. Stieve, what is the distance
fromthe cell tower to the borders of the property?

MR ORTH. M. Stieve probably doesn't
know t he answer to that question, but we do have
anot her wi tness who's our planner who is going to
testify, so if he knows the answer to that, you can
ask himthat.

MR MARINO At that tine?
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MR ORTH: Yes, at that tine.

CHAl RVAN RI TGER: He'll be here
toni ght, correct?

MR. ORTH: Yes, the planner will be
testifying tonight. And also when we get to the site
pl an application, we're going to present civil
engi neering testinony, which is, you know, can be a
little bit dry, but it's going to include a | ot of
nmeasurements, site constraints, et cetera, and that
woul d be sonet hing that woul d be addressed.

MR MARINO Right, but that would seem
to be relevant to the D-3 application because we're
| ooking at a situation where there's going to be
residential buildings within 250 feet of the cell
t ower.

My question would be is it possible to
put forth a design that would be conpliant with
that's Borough Code 151, namybe, that 250-f oot
set back.

Second or thirdly, | guess, when did
t he applicant acquire the property?

MR ORTH: | don't know the answer to
t hat questi on.

MR. MARINO Well, when did the

applicant put the cell tower on the property?

Rizman Rappaport (973)992-7650
"When every word counts"




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

64

MR. ORTH: So to the extent it's
relevant, the cell tower conpany was the applicant
for the cell tower. The applicant just owns the
under | yi ng ground.

MR MARINO Ckay. So it would be fair
to say that it would be after V-Fee acquired the
property that the cell tower went up?

MR. ORTH: No, | believe V-Fee owned
the property before that.

MR. MARINO Before the cell tower went
up?

MR. ORTH. Yes, yes, | believe it.

MR MARINO So then would this -- and
did V-Fee contract with Verizon or rent to Verizon to
put the cell phone tower up?

MR ORTH: | think we're getting a
little far afield of the scope of the application
t oni ght.

MR MARINO Well, respectfully, if
you're going to ask for a D-3 variance --

MR ORTH. W're not there yet. W're
asking the board to determ ne whether or not a D3 is
applicable. [If the board does determne that a D3
is applicable, cone back to the next hearing, we're

gonna be -- we | ook forward to presenting this
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application in public and we're going to have a | ot
nore testinony on-site plan considerations.

MR MARINO. Ckay. So regarding a D3
vari ance, |'msure the board knows, but for the
benefit of the audience, if you create a hardship,
you can't then ask for relief fromthe hardshi p.

So to the extent V-Fee owned the
property and facilitated putting up the cell tower,
it would be inconsistent to cone and say, well, now
we've got this cell tower on our property, we need
t he borough to give us relief.

Thank you.

CHAI RMAN RI TGER.  Anyone el se in the
public?

MR. LUPO. | just had one foll ow up
questi on.

Just one qui ck question, what if --
could you just not put the barn and this other car
parking lot in there? Wuld you need the D3 if you
didn't have this prem um parki ng? Wy do you need
this prem um parking and this little car service
t hi ng?

MR. ORTH: That's part of the
application that's presented before the board tonight

and that's what's bei ng presented.
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MR LUPO  Well, | guess ny question is
if you don't have those structures then do you need
the D-3? Just elimnate the car parking, prem um
parking. It's going to be -- | nean, isn't that the
easi est thing to do?

MR FERRIERO If | could just weigh in
here, the D3 is for the relationship of the tower to
the residential building.

MR LUPO. Oh, so the barn is okay
t hen, the parking is okay?

MR. FERRIERO Correct.

MR. LUPO. Ckay. Thank you.

CHAI RMAN RI TGER  Anyone el se?

Ckay. We're done with this wtness?

MR, ORTH: Yes.

Ckay. Let ne give M. Stieve just a
m nute to create sone space, but ny |last witness wll
be Phil Abranson from Topol ogy, he's our professional
planner. |I'mtrying to help out ny stenographer
her e.

MR CERM NARIO Do you swear that your
testinony this evening will be the truth, the whole
truth, and nothing but the truth?

MR ABRAMSON: | do.
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PHI LI P ABRAMSON PP, AlCP,
60 Union Street, 1st Floor, Newark, New Jersey,
havi ng been duly sworn, testifies as foll ows:
MR GERM NARIO Ckay. Qualify him
VA R DI RE EXAM NATI ON
BY VR ORTH:

Q Ckay. M. Abranson, why don't you just
spell your |last nane for the record, please.

A A-B-RA-MS-ON.

Q Ckay. And why don't you pl ease provide
the board with a brief overview of your professional
qual i fications, where you've been accepted as an
expert in the field of professional planning, and
just confirmthat all your rel evant professional

licenses are in effect.

A "Il start with the last one. Al of
ny rel evant professional |icenses are in effect.
Educationally, I"'ma three-tine

graduate of Rutgers University.

I have a bachelor's of science from
Rut gers Newark. | have an MCRP, naster of city and
regi onal planning degree fromthe Bl oustein School in
New Brunswi ck, and a juris doctorate degree fromthe

Rut gers Law School in Newark where Derek and | were
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cl assnmat es.

MR ORTH: Yes.

THE WTNESS: | founded Topol ogy, this
pl anning firmten years ago.

| currently serve as the CEQ

My professional license is in good
standing. I'mnationally accredited under the
Anerican Institute of Certified Planners.

My nmuni ci pal pl anni ng experi ence
i ncl udes serving The Town of Mrristown as the town
pl anner and pl anni ng board pl anner, zoning board
pl anner for about 13 years.

|*ve represented comunities |ike
Summt, Cranford, South Orange, Chat ham Boont on,
Pert h Anboy, several comunities up and down this
state.

My expert testinony before nunerous
| and use boards and governi ng bodi es throughout New
Jersey including this board a few years ago for Jay
Grant over on Main Street, the Town of Boonton -- oh,
' msorry, no.

Mendham Bor ough, West Orange, Mrris
Townshi p, Hoboken, Roselle, Burlington City, Fair
Fi el d.

And the last thing I'll say, which is a
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qualification or not, | grew up in Munt Freedom you
know, like, 10 minutes fromthis site.

My first summer job was working produce
when | was 15 years old in this Kings supernarket,
and it's really, like, a pleasure and an honor to be
back here as an adult now bei ng about to inpact the
future of the communities | grew up in.

BY VR ORTH:

Q Thank you, Phil.

MR ORTH: And with that, M. Chairman,
| proffer M. Abranson as an expert in the field of
pl anni ng and request that he be considered as such by
t hi s board.

CHAI RMAN RI TGER.  Anybody have any
questi ons or objections? No?

Seei ng and hearing none, | vote we're
wlling to accept his credenti al s.

MR. ORTH. Thank you, M. Chairnman.

DI RECT EXAM NATI ON
BY VR ORTH:

Q Phil, why don't you take us through
your presentation and let nme know if you have any
exhibits you'd like ne to nark.

A Ckay. You let ne know if | forget to

say anyt hi ng.
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Q Ckay.

A So | have the lovely job of having to
cone and disagree with your attorney on his findings
and recomendati ons to you with regard to the D3
vari ance.

So I'mgoing to state -- put a few
things on the record with regard to the property and
the zoning. The property is just over 13 acres,
13.27 acres in area. The current uses on the
property is what the ordi nance calls a planned
comrerci al devel opnent and a w rel ess
t el econmmuni cations facility and | guess you coul d say
a fitness center, the shell of Mendham racquet cl ub.

Am | doing that? Maybe | won't touch
it. W'IIl give that a shot.

So the proposal that's been stated by
M. Stieve, this application involves the
construction of a new nultifamly structure, as well
as the now what was called the barn building, it does
not involve any nodification, intensification,
enl argenent of the existing nobile tower.

As has been di scussed, | just again
w ll put these things on the record. It was
initially the wireless facility, the nonopol e was

initially denied by this board July 7th, 2007, it was
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permtted by order of the appellate division on
February 16th, 2016, and then it was approved
ultimately by the planning board in 2017, it was
constructed sone tinme thereafter, nmaybe 2018.

And t he purpose of what we're doing
here tonight is under N J.S. A 40:55D 70(b), which I'm
going to quote directly fromthe Minici pal Land Use
Law, it enables the zoning board or in this case, a
joint |l and use board sitting as a zoning board, to
hear and deci de requests for interpretation of the
zoni ng map or ordi nance or for decisions upon other
speci al questions upon which such board is authorized
to pass by any zoning or official map ordi nance in
accordance wth this act.

M. Oth submtted the request for this
interpretation on April 13th, 2023, and | took the
liberty of form ng a question. Like what are we
really answering here? And it's under the New Jersey
Muni ci pal Land Use Law and t he Mendham Bor ough Zoni ng
Ordi nance whether D-3 variance relief is required to
construct a nultifamly residence within 250 feet of
an existing wireless facility when doing so woul d
violate a conditional use standard applicable to that
wreless facility at its tine of initial approval.

Are you okay, M. Germnario? Are you
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good with that?

MR. GERM NARI O Yes.

THE W TNESS: GCkay. So agai n goi ng
into some of the zoning of the property, and if you
need to, you know, create a record and give us sone
background, so, like, | w sh you guys can fast
forward ne wth stuff you al ready know, but --

So again, we're in the EB-AH zone, it
begi ns at Ordi nance Section 250-71. There's a broad
set of uses permtted there, maybe the broadest in
t he borough. It includes multifamly housing, it
i ncl udes a shopping center, it includes all the uses
that we've tal ked about bei ng proposed.

And we tal k about conditional uses.
What are they? They're not really permtted, they're
not really prohibited, they' re sonewhere in that Venn
diagram they're sonetines permtted uses.

So to use the definition contained in
state law, it's a use permtted in a particul ar
zoning district only upon a show ng that such use is
in a specified location will conply with the
condi tions and standards for the | ocation or
operation of such use as contained in the zoning
ordi nance and upon the issuance of authorization

t herefore by the pl anni ng board.
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So the conditional use are typically
granted by the planning board unless there's a
vari ance, and they always will be reviewed by at
| east one of the |l and use boards. So the conditi onal
use ordinance that we're dealing with is O di nance
Section 215-12.6, it regulates wireless facilities in
t he bor ough.

So we tal ked about purpose a m nute
ago, like, why does this ordinance exist. W don't
have to guess, there's a list, there's a list in the
ordi nance. | just pulled out one that | thought was
nost rel evant, because there's a lot of conditions in
there, the 250-foot distance is one of them |
pul |l ed out what | thought was the one closest to the
basis for that separation.

Quote: "To preserve and protect the
general visual, historic and natural
environnent within the Borough of Mendham and
prevent adverse visual inpacts fromwrel ess
communi cati on towers, antennas and ot her
facilities within areas zoned or used for
residential purposes along public streets
within historic sites and district within
par ks and al ong ridge |lines, skylines, natural

open spaces and ot her ecol ogi cal and nat ural
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features.”
Il will just -- 1'll leave that. And
then the conditions. |I'mjust going to read -- so ny
view -- |'ve sat for many hours today reading this

ordi nance. M/ view after all that is that this
250-f oot separation appears in two different
subsections, | think it was a cut-and-paste error,
because it's in one section it doesn't belong in.
We've cited both. | could read both if
you' d like, but 1"'mgoing to read the one that |
think actually we're dealing with here.
It says: "Setback facilities for
W reless telecommunication facilities in any
zone where conditionally permtted, wrel ess
tel ecommuni cation facilities shall be | ocated
in conpliance with the applicable m ni nrum
set back requirenents, plus one foot of
addi ti onal setback for each foot of tower
hei ght .
"In no event shall wrel ess
tel ecommuni cation facilities be set back |ess
than 150 feet froma street right of way and
not | ess than 250 feet from any residenti al
dwelling in any direction.”

And t he variance that you're seeking as
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the zoning board, the one that allows you to grant a
variance, N J.S. A 40:55(d)3 -- or 40:55D-70 --
40:55D-70(d)3 is a deviation froma specification or
standard pursuant to a reference pertaining solely to
a conditional use, and | enphasize pertaining solely
to a conditional use.

Last kind of tee up testinobny here. So
one of the things we're going to be doing tonight is
trying to figure out what did the governing body
mean, right? Wat did the governi ng body -- what
does the ordi nance nean, what did they intend when
t hey adopted this ordi nance?

So there's really four ways, and |'ve
been in the position to advise boards |ike you
sitting in Ms. Caldwell's seat a nunber of tines. So
| have four ways that come from case | aw and t hat
cone fromthe Bible of |and use, we used to call it
t he Cox book, he's no | onger alive.

So Nunber 1 is legislative intent.

"Priority should be given to the intent

and purpose of an ordinance at the tine of its
drafting, the intent of which is supported by
t he ordi nance itself, its subject, and in the
context in which the ordi nance was drafted."

So that's really the main one. That's
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our job, to enforce the governing body's intent.

And t hen novi ng beyond that specific
verse general provisions, always go with the nore
specific provision as opposed to the nore general
provi si on.

Plain and literal neaning. Unless
we're clearly using a different sense, words and
phrases in the ordi nance nust be construed in the
ordi nary plain neaning of such words; however, where
a literal reading of the ordinance would create a
result contrary to the intent of the ordinance,

i ncl udi ng when applied in an unforeseen
ci rcunstances, the intent of the ordi nance shoul d
gover n.

And then prior rulings. | don't think
that applies here. You would know better than ne. |
have not been able to find anythi ng where you' ve had
to deal with the situation that M. Germ nari o has
poi nted out with regard to cell phone tower di stances
and kind of reaching back to existing conditional
uses. So if you don't have any prior rulings on
that, we don't have to be consistent with any prior
rulings on that. |If you do, I1'd | ove to hear about
t hem

Ckay. So | respectfully disagree wth
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the findings or the recommendati ons of M.
Germ nari o.

So poi nt nunber one, to require D3
vari ance relief under the circunstances is
i nconsi stent with the nechanics of the New Jersey
Muni ci pal Land Use Law and the | anguage of the
bor ough' s ordi nance.

So M. Germnario drafted a letter, |I'm
sure you all have it, and in that letter he cites one
case from ny honet own Randol ph, New Jersey about the
Macedoni an church. And M. Germ nario basically put
forward the argunment that, you know, this case, they
had an approval, a conditional use approval, and then
t hey cane back and they needed a conditional use
approval again. So therefore, with the cell tower,
we' re com ng back again, we need conditional use
approval again, not to oversinplify what you' ve said.

So let's -- | want to take a | ook at
the facts of that case. So this was, | don't know
what street it was on in Randol ph, but it was in
Randol ph, it was a church, and in 1978 they were
initially approved and there was going to be, like, a
community hall or an all-purpose roomfor, Iike,
weddi ngs and they don't do bar mtzvahs, but things

i ke that, weddi ngs and christenings, and they had a

Rizman Rappaport (973)992-7650
"When every word counts"




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

78

5,000-foot recreation hall that required 50 parking
spaces when they were building their church.

Then they didn't have enough noney at
the tine, as the story goes, to build that
al | -purpose hall. So when they got enough noney in
1991, they cane back with a nuch bigger all purpose
hall, 11,200 square feet, nore than tw ce what the
old one was, and it required 142 parking spaces,
al nost three tines the anount of parKking.

And the church argued we al ready got
our conditional use, we shouldn't have to nodify, we
shoul dn't have to disrupt this conditional use, we
already have it. W're conditionally permtted. And
the Court said no, because the conditions were way
nore vague than they are here, |ike, you cannot
i npede the quality of |life and the nei ghborhood and
things |ike that, very difficult to nmeasure.

But the Court disagreed with the
church, it agreed with the board and it found that it
differed substantially fromthat approval in 1978,
nanely an increase in size. The conditional use
i ncreased in size.

Based on the changes in the proposal,

t he planning board acted within the bounds of its

di scretion in deciding to review the application anew
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under the ordinance.

I would say of course this required
condi ti onal use approval, but this is not the
situati on we have here. W are not touching the
condi tional use in question. D-3 variances are only
pertaining to a conditional use. A conditional use
is not at application here, it's not at subject here,
and that case was a | ot about the First Amendnent and
religious freedom but.

So agai n, |ooking at the ordi nance,
novi ng to the ordi nance part, not just the Minici pal
Land Use Law, so what -- O di nance
Section 215-12.6B1A it says, quote, "Before proposing
a site wwthin the Borough of Mendham for w rel ess
facilities," before, that's when this ordi nance -- or
this ordi nance was drafted to regul ate before a
w rel ess tel ecommunication facility is constructed.

It doesn't say anything about existing
facilities, like as M. Germnario said, |ike, the
nmountain cane to themor sonething like that, it
doesn't address that situation, right, that's why
we're here. If it did, we wouldn't be here.

And in ny view, it does not prohibit
subsequent dwellings fromcomng to an exi sting

facility before proposing -- yeah, | read that. |
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read that.

So and | guess |I'll also just say that
t he east business affordable -- this is a new zoning
district, this is an affordable overlay, it dealt
w t h nei ghborhood inpacts in its own way. It did not
speak to this issue.

This cell tower was there when the
ordi nance was adopted, it was there when the
settl enent was being negotiated, it's in the concept
pl an, and the ordi nance was adopted on the basis of
t hat settl enent agreenent.

The east busi ness overlay inposed its
own buffering requirenents to protect adjacent
residential districts. |t denonstrates the sane
intent as the wirel ess ordi nance to protect existing
residents fromthe inpacts of new devel opnent, not to
protect new residents fromexisting structures. And
that is the requirenents of Section 215-27, inpact on
adj oi ning residents shall apply.

A 30-foot buffer is required where the
east business affordabl e housi ng zone abuts any
overlay residential district, but existing
i nprovenents, roadways, or structure shall be exenpt
fromthis requirenent.

Bottomline, there's no clear |egal --
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there's no clear | egal nechanism You are not
obligated. You would not be flaunting the | aw or
ignoring part of your code to decide that this is an
as-of-right use. | think, quite frankly, it's the
opposi te here.

Poi nt nunber two, in 2017 the approval
of the wireless facility did not inpose any ongoi ng
conditions of approval to be associated wth the
variance relief. So if we have no clear statutory or
ordi nance provision requiring this, then the next

place I would | ook, as | guess an attorney and al so a

pl anner - -
BY VR ORTH:

Q As a pl anner tonight.

A As a pl anner.

Q ['ll be the | awer. Okay?

A He'll be the | awer.

But as a planner with a | egal eye, |

guess you could say, |I1'd be |Iooking at the conditions

of approval, right? That's the thing that |ives on,
that's the resolution, that's where we all go to | ook
about what happened and what did we agree to as part
of this approval collectively? Nothing in there
about this.

Does it nention the ordi nance at all?
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Actual ly yes, but just not this section. It
references Section 215-12.6L regarding the renoval of
the tel ecommuni cation facility. That one they knew.
That one the planning board knew t hat they needed to
keep enforcenment of well after this ordi nance either
cones or goes or whatever happens that you knew t hat
you wanted that to be durable.

Wiy nmention the condition if it was
presuned as an automati c operation of |aw that
condi ti onal use standards are inposed upon a use for
its lifetime. Wiy do that?

There's not hi ng prohi biting housing or
requi ri ng ongoi ng enforcenent of conditional use
standards in the resolution itself. So these are
going to go faster, | promse.

Poi nt nunber three, to require a D3
vari ance under the circunstances woul d be
I nconsistent with the intent of the governing body.

So again, we tal ked about |egislative
intent being really the nost inportant thing, the
governi ng body's intent, what did they intend -- and
not when they adopted that cell phone or the nobile
tower ordi nance, what did they intend when they
entered into a settlenent agreenent? What did they

i ntend when they adopted the zoni ng all ow ng
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multifamly to happen here? D d they intend for us
to turn around three years |ater and say actually,
Gover ni ng Body, you were wong. You cannot build the
housi ng here that you already permtted. They

deci de. They nmke those decisions. The governing
body makes those deci sions.

And so we have in the settl enent
agreenent, M. Oth, and I think the rel evant points
in that settl enent agreenent, not to quote -- |'m not
quoting tonight, that it permts the housing as of
right and it permts the existing uses to renain as
of right.

That is not the -- that is not what --
deci di ng anything el se, deciding that a D3 vari ance
woul d be required here would presune that you could
deny that D-3 variance, which makes it not as of
right. It was supposed to be an as-of-right thing,
that was the bargain of the governing body.

So | have a map, an exhibit, and I
t hi nk sonebody asked this question, it's not the best
map, it's not as pretty as Bruce's pictures.

BY MR ORTH:
Q Bef ore you hand that out, Phil, why
don't we just identify what the map i s, provide a

date of it, and tell the board what it is you're
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goi ng hand to them
A Ckay. It's A sonething.
M5. SM TH. Fi ve.

BY MR ORTH:
Q We're up to A-5
A A-5. So this is an aerial photograph,

it is not, you know, done to precise engineering
standards, but I'mconfortable as a |licensed
prof essional testifying to this.

Wiat | did was | tried to | ook at sone
of the different setbacks that are required under the
ordi nance because that affordabl e housi ng ordi nance
pushes the housing to the way back, right, and then
the cell tower ordinance puts that little ring, that
250-foot ring around it. So what's left?

You know, we've heard sone tal k about
relocation. 1|s there a place to relocate it where
we're not going to trigger new D3 variances? And
then you really do need a new D3 vari ance because
then you're relocating or disrupting the actual
condi ti onal use or the conditional structure, however
you want to say that. Anyway --

Q Which again is not what we're
proposing, right?

A Which is not what we're proposing.
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phot ograph wth sone annotations that ny |ist has
created on there. My | approach?

CHAI RVAN RI TGER  Yeah, go ahead.

THE W TNESS: |'m goi ng keep one for
nyself and then | will give sone nore, or should I
pass these out?

MR ORTH. M. Chairman, |'mgoing to
mark M. Abranson's copy as A-5, if | may.

MR CERM NARIO Hold on. Let ne just
take a | ook at this thing.

CHAIRMAN RITGER I f you have any
extras, send them back.

MR GERM NARIO So M. Abranson, You
have on this marked out the 250-foot radius --

THE WTNESS: Right.

MR. GERM NARI O -- fromthe cell tower

w thin which there would be an issue wth the
proximty to residential uses, right?

THE WTNESS: Correct, so yes and |'1|
just --

MR. GERM NARI O And before you go on,
so what is this red line 700 foot setback |ine, what
is that?

THE W TNESS: Thanks for asking. So

85
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that is the closest a nultifamly residence can be to

the street. The affordabl e housi ng ordi nance
requires a 700-foot setback. So that housing is
pushed within 250 feet of that tower, that was the
intent of that ordinance.

So if this, in fact, requires D3

relief under sone nechanismthat | have not been abl e

to locate after weeks of research, then the governing

body -- it was on oversight of the governing body to
do that because they pushed that. And there's

nowhere within that front yard set back that you can

put that tower and it would be not within 250 feet on

this property.

(Wher eupon, Aerial Photograph is marked

as Exhibit A-5 for identification.)
MR CGERM NARIO. So you've just nade

a -- this can go in, but you' ve just nade a very good

argunent for the variance relief.

MS. BUSHMAN:  Thank you.

THE WTNESS: | made the argunent as to

why the |l egislative intent couldn't be to --
MR GERMNARIO Wll, that's --
MS. BUSHMAN:  Who are you to determn ne

what the legislative intent is of our city council?

You are tal king about intent, intent, intent, but you
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have not -- | nmean that's hearsay when you're tal king
this intent and they nade a m st ake.

We passed -- what was passed was
passed. This is an issue for the court because
obvi ously you have a very different opinion of what
our council did and I"'mnot going to sit here and
guess what city council did 10, 15, 20 years ago or
what t hose good people's legislative intent was.
They passed ordi nances, they have it in the code.

So you can debate all you want, but |
am very of fended.

THE WTNESS: Can | expl ain?

MS. BUSHMAN.  On behal f of city counci
and of the very good volunteers on this conmttee.
And | amone to say very few words. And for your
gratification, |I've been an AIC certified planner
since 1986, so | have earned ny stri pes.

And I"'msorry, M. Chair, but that's
about the first tine |'ve ever been very di sturbed.

CHAI RMAN RI TGER | appl aud your
ent husiasmon this --

M5. BUSHVAN: And to dictate to this
board that your intent, this is your intent and to
say that we made a m stake and that you can interpret

the code freely because you accused counsel of nuaking
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a m stake based on your interpretation, it sounds to
me like this has to be decided in a court.

MR GERM NARIG Well, no, no. The --

MS5. BUSHIVAN: ' msorry, M. Chair, but
" mjust very offended. | apol ogi ze.

MR GERM NARIO Well, your comments
are well taken, but this isn't the venue for deciding
it. Wiat we decided -- the applicant -- it's the
applicant's nove about whether they want to chal |l enge
it in court or not, but the question is before us.

And | think M. Abranson is trying to
make a circunstantial case to infer based on this
logic that he's presented in this exhibit to infer
what the intent m ght be.

Can he tell was what the actual intent
was W t hout readi ng your m nd, Joyce, no.

MS. BUSHVAN.  Well, that's ny point.

MR GERMNARIO And | think you're
right to point that out, but it is in the | aw when
you're |l ooking for legislative intent, you can use
inferential argunents. And so what he's trying to
do, it nmay not absolutely prove what the intent is,
but it's presenting sone evidence and that's
al | owabl e.

So did | explain your case well enough
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or do you want to add sonething to that?

MS. BUSHMAN: | understand the points,
Tom but to infer that this was a m stake by council
and therefore, the intent is this; it's one thing to
di scuss the intent, it's another thing to say there
was m stakes and say, so we'll interpret it this way.

MR GERM NARIO Well, yeah, but you
know, that cuts both ways. |If was a m stake and it
wasn't their intent, the m stake neans okay, they
didn't realize it, there's a conflict and
M. Abranson is trying to make his case for it
exi sted when they put the conbi nati on of 70-f oot
set back and 200-foot radius, maybe they didn't, that
just didn't pop up on their radar that's conceivabl e
too but --

THE WTNESS: That's what | neant.

MR CGCERM NARIO So go ahead with your
testi nony, you know.

THE WTNESS: Gkay. So the |ast point
| have, point nunber five, is tal king about | ogic,
right.

W talked -- M. Germinario' s letter
talked a | ot about logic. And it -- I1'd like to
discuss why | think it was nore logical to interpret

that a D-3 variance is not required here.
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We take this D3 to its inevitable
conclusion. The D-3 proofs would not really nmake
sense here when we have -- when the use is existing.
It would require nme to put proofs on basically that
the site remains appropriate for a conditional use
despite the failure to conformto all the ordi nance's
conditions, which is Coventry Square, the permitted
case on conditional uses.

We woul d do that by | ooking at purposes
and conditions. What is this ordinance trying to
acconplish? Wat is that conditional use ordi nance
trying to acconplish?

The only stated intent in this case are
vi sual and aesthetic in nature. And to cite the
United States Tel ecommuni cation Act, 40 U S.C. (a)332
quot e:

"No state or | ocal governnent or

instrunentality thereof nay regul ate the

pl acenent, construction and nodificati on of
personal wireless service facilities on the
basis of environmental effects of
radi of requency em ssions to the extent that
such facilities conply with the comm ssion's
regul ati on concerni ng such em ssions,"” which

was cited by New Jersey Suprenme Court in
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Smart SMR verse Borough of Fair Lawn in 1998.

So what are the other conditional uses?
What are the things that we're trying to avoid, that
people in this new apartnent building are going to
have to | ook at the cell phone tower here verse to the
right verse sonmewhere el se?

How -- for how -- as the next point,
these conditions associated with conditional uses in
t he ordi nance, how long -- how |l ong do they persist,
a hundred years? Fifty years? Eight years? Is it
f orever?

There's been -- there's no law on this.
There's no case law on this point. So now we're
going to determne that there's an indefinite expert,
you know, or what -- yeah, | said that -- or that
they're going to stay on for that |ong.

And I'lIl conclude it's nmy opinion it is
W thin the zoning board's jurisdiction and discretion
to determ ne that conditional use standards for an
existing wreless facility should retroactively apply
to the proposed inclusionary devel opnents for the
reasons |'ve stated.

The intent of the zoning ordi nance was
to restrict wireless facilities within 200 feet from

exi sting residences. To find otherw se under the
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ci rcunst ances woul d be inconsistent wwth the intent
of the governing body's execution of the settl enment
agreenent under the EB-AH O di nance.

MR. ORTH: | have nothing further on
direct for M. Abramson and | tender himover to the
board and your professionals.

MR GERM NARIO Ckay. Could I go
first?

CHAI RVAN Rl TGER: Yes, Tom

MR GERM NARIO So M. Abranson, what
was the status of this tower prior to the settl enent
agr eenent ?

THE WTNESS: It was there, as far as |
know.

MR GERM NARIO It was what kind of a
use at that point in tine?

THE W TNESS: An existing use?

MR GERMNARIO Well, in ternms of we
tal ked about permtted uses and conditionally permt
uses.

THE WTNESS: | really think that
applies to things that are --

M5. SMTH. M. Abranmson, can you
pl ease speak up a little?

THE W TNESS: ' m sorry.
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So it wasn't the subject of any active
application. So was the use considered conditional,
yes.

MR CERMNARIO It was a conditional
use.

So did the settl enent agreenment change
that, did it change it froma conditional use to a
categorically permtted use, did that happen? 1Is
that what the settl enment agreenent did?

THE W TNESS: The settl enent agreenent
had no effect on the use.

MR CERMNARIO So it remained a
permtted use -- I'msorry -- a conditionally
permtted use.

So the argunent that |'ve heard both
from counsel and yourself was that sonehow when this
settlenent agreenent referred to the fact that
exi sting uses would -- permtted existing uses would
remain as permtted uses, then it didn't change the
status of the tower, the tower remained as a

condi tional use permtted as a condition use,

correct?
MR. ORTH: (Qbjection.
I"mgoing to -- if | may,
M. Germnario, | have a very brief closing argunent
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whenever M. Abramson is done and |I'mgoing to
address that briefly.

MR CERMNARIO Wwll, I'dlike himto
answer the question. He testified to it, so l'd like
himto answer the question.

MR. ORTH. You can answer the question.

THE W TNESS: So under the zoning
ordinance is a conditional use, it was not subject to
any preceding or active application at the tinme.

MR CERM NARIO Ckay. So there was no
operation either through the settl enent agreenent or
t hrough the ordi nance that was passed pursuant to the
settl enent agreenent that w ped out the conditions
subj ect to which that power existed as a permtted
use?

THE W TNESS: No, but the tower exists
as a permtted use.

MR GERM NARI O G ant ed.

So now we cone to a point where one of
the conditions that nade it a permtted use, one of
t he conpliance conditions that nade it a permtted
use was the fact that it was nore than 250 feet from
resi dences.

And now, as happened in the Macedoni an

church, the site devel opnent is changing so that now
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what was -- so that condition that was originally
approved is no |l onger conplied wth, now we have

resi dences within 250 feet.

So why -- under the Macedoni an case,
see the clear parallel. Wy are we, in our
di scretion -- | nean, they tal k about board

di scretion and the board is entitled to exercise that
di scretion in a reasonable way to say okay, let's

|l ook at this now, let's | ook at what has happened and
how it's changed in the conditions pursuant to which
this was originally approved.

I*"'mnot saying that this triggers
sonet hi ng where we say, okay, we have the right to
tell you to pull up the tower and nove it to the
other side of the lot or anything |like that, but the
fact that we have at | east an obligation as a
pl anni ng group to | ook at the planning consequences
of the change, you're saying we don't have that
di scretion?

THE WTNESS: | don't think you do.

MR, GERM NARI O  Why?

THE W TNESS: Because | think that it's
an exi sting use and we do not have a conditional use
variance in front of us. The Macedoni an church case

specifically invol ved the nodification and
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intensification of a conditional use, this case does
not .

MR GERM NARIO It becones intensified
-- well, I won't use the word intensified.

The pl anni ng aspects of it change when
you put housing right next to it; don't you agree
wth that? There are planning --

THE WTNESS: Housing is a permtted
use here.

MR CERM NARIO Wll, yeah, but as a
pl anner you want to put on blinders and say okay, |
don't want to see what happens when | put housing
next to this tower, I"'mjust going to say it's an
existing thing, so we can just wpe this slate clean.

Let's say hypothetically, and |I' m not
saying this is true, but hypothetically let's say
that in the interim the T-Mbile people have put a
5G antenna that's pointed strai ght down, why woul d
they do that in the real world, of course it would be
ridiculous, but let's say they did and it was
poi nting straight down with an i ntense RF signal
right at where you -- the bedroons of the residential
bui l ding that you want to put there, we would -- we
shoul d say, okay, we want to put our head in the sand

and we don't want to | ook at that because it's
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existing; is that what you're arguing?

THE WTNESS: | think under federal |aw
and under the Fair Lawn case, you're prohibited from
| ooki ng at radi ofrequency and the environnental
effects of radi of requency.

MR CERMNARIO W -- well, | don't
agree with that. | nmean, we -- we went through nany
hearings on the original site of this in which we
heard RF testinony and RF testi nony showi ng that they
neet federal standards, and | think the
t el ecommuni cati ons act says that, it says okay, if
they're neeting federal standards, you don't devel op
your own standards or say that's not good enough?

THE W TNESS: Correct.

MR GERM NARIO So there's a
di fference there, though. The question is, okay, are
they neeting -- do they continue to neet federal
standards with this housing right underneath the
t ower ?

| think there's a very clear answer to
that. We got many vol unes of testinony on what
the -- where the RF signal was -- where it was and
what they -- the magnitude of that radiation was and
at the foot of the tower was not a place where it

was.
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So, you know, these things are things
that we have to | ook at, not to say, okay, well,
okay, now you're putting this close, so you can't do
it. W're just saying as planners and as regul ators
we can exercise our discretion, let's take a | ook at
it.

You' ve al ready nmade a nunber of
argunents that would actually be very convincing in
the context of is it proper to grant this variance.

THE WTNESS: 1'mglad you think so.

MR GERM NARIG But what |I'm
suggesting, though, is that those argunents woul d
apply, but they don't foreclose us nor should they
forecl ose us fromreview ng and nmaki ng sure. | nean,
we're dealing with questions that may be of
significance to public health and safety, of, you
know, obtrusive appearances and so on and so forth.

|*ve heard all that you've said and
when you cone back, if the board decides that way,
t hose argunments are going to be good argunents,
per suasi ve argunents in terns of what the need for
variance relief or the justification for variance
relief could be, but I'll leave it at that.

Your opinion is the board is w thout

power to exercise its discretion to take anot her | ook
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at this to make sure it's still okay.

THE WTNESS: So the board has the --
this is the zoning board essentially.

MR GERM NARI O  Correct.

THE W TNESS: You have the right to
i nterpret your ordi nance.

MR GERMNARIO Al right. Ckay.

MS. BUSHMAN:  Thank you.

MR GERM NARIG Al right. Paul,
woul d you like to --

MR. FERRIERO | did have one question
because | wote sone notes here and |I'm com ng at
this as the engineer trying to think logically. | am
a planner, I"'mgoing to |let Jessica do that and |'1|
l et you do that, but I'mtrying to understand what
you sai d.

It al nost sounds |ike you said once you
get a conditional use approved then those conditions
di sappear and they don't apply here anynore.

THE WTNESS: So what | wll -- what ny
testinony is is that | have spent weeks researching
case law on this matter, and |"'msure M. Cerm nario
has too and, there's nothing -- this is not addressed
by the courts.

MR. FERRIERO |'m not asking you that
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questi on.

THE WTNESS: Well, that's where |
woul d get ny gui dance from

MR, FERRIERO Ckay. But is it -- how
| ong does a site plan approval |ast?

THE WTNESS: It lasts, what is it, two
or three years until -- unless it's vested and they
pull building permts and there's two extensi ons that
can happen under the statute to your --

MR FERRIERO |1'mgoing to have to
di sagree with you on that. 1It's nmy opinion that a
site plan approval lasts indefinitely. The
protections of the ordi nance may expire, as you said,
but the site plan lasts indefinitely.

THE W TNESS: kay.

MR. FERRIERO. How | ong does a vari ance
| ast ?

THE WTNESS: It runs with the | and.

MR. FERRIERO Ckay. So why woul dn't
the conditions of a conditional use run with the | and
like a site plan runs with the |and and just go on
indefinitely? | can't understand -- I'mtrying to
wrap ny head around that logic that all of a sudden
this one thing just goes away and --

THE W TNESS: | under stand, but we're,
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you know, we're bodies of |law and there is no | aw on
t hat point.

MR. FERRIERO. No, but there is |ogic.

THE W TNESS: | n your opinion.

MR. FERRIERO I n ny opinion.

MR. ORTH. Paul, can you -- were you
tal ki ng about the conditions of approval attached to
t he approval, or just the conditional use?

MR. FERRIERO No. Wat Phil said was
that the conditions of a conditional use go away once
it's approved.

MR. ORTH. Any further questions from
t he board?

CHAl RMAN RI TGER.  Anybody?

MR SMTH  Well, yeah, | have just a
response. | nean, you're proposing this residenti al
unit, which is four stories above the parking garage
whi ch el evates potential living spaces and it could
potentially put themin line with RF frequencies
because when this tower was put up, all the buil dings
in the surrounding area in there were only one story
and they had lined all the antennas -- | was at every
nmeeting, you know, right frombDay 1 with this cell
t ower proposal and, you know, so everything was in

i ne.
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I would at least |like the opportunity
to have an RF expert justify your point or our point
and nmake it clear to everybody that there's no health
or safety issues that could potentially happen to
resi dents of those units.

MS. SMTH Rich, can you speak up a
little nore into the m crophone?

MR SMTH. | would just appreciate an
RF expert in investigating this, because the
el evation of these apartnents brings it in line with
the height of the tower to a certain point and it
could potentially, you know, have RF radiation or
frequency entering into living areas of these
apartnents and, you know, froma health and safety
aspect, |I'd like that investigated. So | would tend
to want to have, you know, that investigated and
checked out.

MR. ORTH. So thank you, M. Smth,
your concern is noted and, you know, public health
and safety is always a part of any | and use
application, whether it's a D3 or an as-of-right
appl i cati on.

So that's not a concern that
necessarily goes away even if the board determ nes

that there is no D-3 vari ance associated with this
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application, which is what we're requesting that you
i nterpret.

MR SMTH \Well, there was a D3
interpret -- you know, we did require a D-3, then we
can request that and hold you to it; whereas, you
know, if we just say oh, no, you don't need a
vari ance, you know, it could be status quo, the
towers could stay the sane, the frequencies could
stay the sanme, and there could be no investigation of
potential harm

MR. ORTH: Under st ood.

I just wanted to nake that clear that
that type of request can be nade even if you
determ ne that there is no D 3.

CHAI RMVAN RI TGER | had previously --
Tom don't hit nme -- previously | asked about the
| ocati on of the tower, but did you do due diligence
and ask the owners of the tower, Verizon, T-Mobile
and the like if they could, in fact, replace the
tower with DAS units?

MR. ORTH. | have not, M. Chairnman.

CHAl RVAN RI TGER: Why not? You
woul dn't need a variance if you did.

MR, ORTH: |'mnot sure what a DAS unit

is, to be honest, at this nonent.

Rizman Rappaport (973)992-7650
"When every word counts"




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

104

MR GERMNARIO M. Chairman, you're
getting ahead of us. Those are questions that would
come into play if the board decides --

CHAI RVMAN RITGER It woul d obviate the
need for a variance, that would be one of the things
| woul d think of.

THE WTNESS: Wat is a DAS unit?

CHAl RMVAN RI TGER: A di stri buted antenna
system

MR GERM NARIO We're not deciding
t oni ght whet her they can avoid the variance, we are
deci di ng toni ght whet her the vari ance exi sts.

CHAI RVAN RITGER Al right. Let ne
ask a totally different question.

I n your opinion, M. Abranson, could
you build the entire residence around that tower,
surround it imredi ately so the tower is right in the
m ddle of it?

THE W TNESS: There are wirel ess
antennas on top of residential buildings, you know,
regularly in this country in New Jersey. So yeah, |
don't think --

CHAl RVAN RI TGER Wul d you do it?

THE WTNESS: Wuld 1?

CHAI RVAN Rl TGER  Yeah.
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MR ORTH. Phil, frankly, we have an
appl i cati on pendi ng before the board.
The application is what it is and we'r

not changing it tonight, M. Chairnman.

e

CHAI RVAN RITGER: Wl |, all right. Let

me go a different route.

Qbvi ously you've dealt wth
transfornmers and transforner | ocations?

THE W TNESS: Yes, sir.

CHAI RMVAN RI TGER: So what is the
requirement for a transformer and its proximty to a
bui | di ng?

THE WTNESS: 8-by-8 it has to be --

CHAI RVAN RI TGER: No, it's 10-by-10,
but go on.

THE W TNESS: 10-by-10, but it's an
8- by-8 transforner.

CHAI RVAN RI TGER:  And how nuch
cl earance do you need around that transforner?

THE W TNESS: | think it's 3 feet for

CHAIRMAN RITGER No, it's 10 to a
combusti bl e servi ce.
Now, in this scenario if you had a

transfornmer that exists, you're suggesting you could

a
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build a building, a new building closer than 10 feet
whereas -- yeah, that's what you're saying, we're
going to build a -- we're going to take down the old
bui | ding and build a new one real close to that
transfornmer pad, you're asking us to say that's okay.

THE WTNESS: So --

CHAl RVAN RI TGER: We have a cell tower
that requires 250 foot of clearance, you' re saying,
no, we could build right around it. And we think we
shoul d | ook at that.

THE WTNESS: | understand. | don't --
think that this is different than the transforner
phase. | understand your point. And our point is
t hat zoni ng was adopted after that 250-foot of
clearance to say this is a place where you shoul d put
housing. And there's no place that could be done in
accordance with that ordi nance that wouldn't be --

CHAl RMAN RI TGER:  Yes, there is, but
you didn't even go there. You could tear down al

the rest of the buildings on the site and build your

residential 250 feet away. It would fit. It would
wor k.

THE WTNESS: | know, but that's al so
-- there's |legal issues there, but | understand your

poi nt, M. Chairnan.
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Thank you.

CHAI RMAN RI TGER Ckay. Any ot her
questions fromthe board?

(No response.)

CHAI RMVAN RI TGER: Any questions fromthe

public?

MR. LUPO.  Frank Lupo.

M5. SMTH |Is that on? Push the
button, maybe the thing -- press it and hold it.

MR LUPCG Hel | 0?

M5. SM TH: Hel | o.

MR. LUPO.  Frank Lupo, 17 Dean Road.

I just have a sinple question because
you read nost of the Wreless Tel econmuni cati on Act,
but you m ssed a paragraph. | just wanted to
under st and why, because you tal ked all about the
siding, you mssed the one that said the reason for
this piece is to elimnate the safety hazards
associ ated with wirel ess tel ecommuni cati on towers and
other facilities, including but not limted to
attractive nuisances, risk of falling ice and ot her
objects. It seens |like you read everything el se but
t hat par agraph.

THE WTNESS: So can | answer or do you

want ne to not answer?
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MR. ORTH. |Is there a question?

MR LUPO |'mjust wondering why you
m ssed that paragraph, that's the question.

THE WTNESS: 1'Ill use this one.

So, M. Lupo, is it?

MR, LUPO  Yes.

THE WTNESS: So | pull ed out the ones
that | thought denonstrated intent and purpose. Wat
we wll denonstrate, and maybe to M. Germinario's
poi nt, these are the types of things that would go
into a variance proof.

But as | was in the back listening to
your questioning earlier, ny thought was that this
| ocation is nore cordoned off from public access than
the location that -- that's there today.

Ri ght now a nenber of the public could
wal k right up to that fence, that will not be as easy
the case under the proposed condition, but | guess
maybe |'m getting ahead of nyself because that is
a --

MR LUPO | just want to make sure you
read the whole --

THE W TNESS: Thank you, sir.

MR. LUPO  -- purpose of the ordi nance,

because | know t hat you nay have of fended sonebody on
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t he board.

THE WTNESS: Cearly.

CHAI RMVAN RI TGER:  Anyone el se fromthe
public?

MR MARINO So | think M. Ritger --

THE COURT REPORTER  Just rem nd ne
what your nane is, sir.

MR, MARI NO Marino, MA-R1-NO
Robert 27 Florie Farm

I think M. Ritger asked this question,
but I just want clarification. |Is it possible -- how
far is the cell phone tower |ocated fromthe borders
of the building, the property? That woul d be
questi on one.

And then two, is it possible to
construct the residences in a way that's in --

conpliant with the borough's ordi nance?

THE WTNESS: 1'll answer the second
one first.

I have not been able -- | have not seen
a way where you can -- where all the ordinances

har noni ze with each ot her.
MR MARINO That's not really the
question. The question was is it possible to build

residences in a way that it would be conpliant to
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buil d resi dences on the subject property in a way
that they would neet the 250-foot setback, m ninum
set back requirenent?

THE WTNESS: So as part of the
hypot hetical, do we assune that the cell tower
remai ns on the site?

MR MARINO In its current |ocation.

THE WTNESS: Not one -- yes, it's
possi bl e, but you would require different variances,
it would trigger different -- new vari ances.

MR, MARI NO.  Ckay.

So it is possible then to build w thout
asking the borough to turn away fromthis statute, it
woul d require other variances, but it is possible, so
that this isn't the only solution to the probl enf

THE W TNESS: It would -- it would be
dramati c.

MR MARINO Al right. And then do
you know the di stance to the property |line?

THE WTNESS: | can -- do we have that
map? | kind of estimated it for you. | don't have
it.

Can | borrow that?

MR GERM NARIO | think your circle

sort of just goes outs to that --
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THE W TNESS: Yeah, it doesn't go --
mean, |I'mgoing to let you see this, that m ght help
you. So I'mlooking at A-5 and pointing to
M. Marino, this orange circle is 250 feet, so you
kind of --

MR. MARINO 250 fromthe tower?

THE W TNESS: Correct, and that red
line is the front yard set back.

MR MARINO So 250 feet fromthe tower
extends to this building --

THE W TNESS: Yes.

MR MARING -- which appears to be
Mendham Har dwar e?

THE W TNESS: Yes, sir.

MR MARINO Al right.

Thank you.

So again, it is possible, it's just not
what the applicant is offering today?

MR ORTH: It's not what we're
proposi ng today and it would create additional
vari ance conditions and also totally disrupt the
concept plan to the site.

MR MARINO. So it would require nore
work for the applicant to be conpliant.

Thank you.
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CHAI RMAN RI TGER.  Anyone el se?

(No response.)

CHAI RVAN RI TGER: No, not heari ng anyone
else in the public.

So Tom

MR. ORTH:. M. Chairman?

MR GERMNARIO He's got to give a
sumat i on.

MR, ORTH: Literally two m nutes,

M. Chairman, if | may?

CHAI RVAN RITGER Go for it.

MR ORTH. So first of all, thank you,
M. Chai rman and Menbers of the Board, Menbers of the
Public, Board Professionals, we really appreciate
your tinme this evening and your consideration of our
proposal .

To briefly sumrmari ze, we respectfully
submt that there's no doubt that the settl enent
agreenent expressly states the governing body's
intention to rezone the subject property and
acconplish two rel evant itens.

First, that the 75-unit inclusionary
proj ect be permtted as an as-of-right use and
second, that all existing uses on-site be treated as

permtted uses.
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The settl enent agreenent is a critical
docunent because it provided for the rezoning of the
subj ect property and was al so the principal docunent,
whi ch all owned Mendham to satisfy its affordable
housi ng obligation by neeting nearly the entirety of
its obligation on one site.

We respectfully submt that this
intention was carried over into the ordi nance which
expressly references the settl enent agreenent and
states that it is designed to inplenent the
obj ectives of the settl enent agreenent, which as
noted, provided that all existing uses are to be
treated as permtted uses.

Since the cell tower existed prior to
t he execution of the settlenent agreenent, it is an
exi sting use, which we respectfully nust be
considered as a permtted use and not a conditionally
permtted use.

That said, even if the board finds that
a portion of Ordinance 09-2020 conflicts with the
code provision concerning cell towers, the ordinance
provides a way to resolve this inconsistency, that
conflict resolution paragraph is set forth in
Section 5 of O dinance 09-2020 which states that:

“"Al'l ordi nances of the Borough of
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Mendham t hat are inconsistent with the
provi sions of this ordi nance are hereby
repealed to the extent of such inconsistency."”

So Ordi nance 09-2020 cont enpl at ed t hat
t here m ght be sone inconsistencies and addressed
them by resolving themin favor of the ordinance. By
the ordinance, I"'mreferring to O di nance 09-2020.

Third, it is also clear that Mendham s
cell tower ordi nance, which is found at
Section 215-12.6 of the code is only applicabl e when
an application for a cell tower is filed with the
board. W are not proposing a cell tower, we are
proposi ng a residential devel opnent in furtherance of
Mendham s Mount Laurel obligation.

So for all these reasons and for the
reasons testified by our experts, we respectfully
request that the board interpret O dinance 09-2020 so
as to not require a D3 conditional use variance in
connection with the residential devel opnent of this
site. Thank you.

MR CERMNARIO So let nme just state a
little legal guidance of ny own in this response to
sonme of the issues that they have rai sed.

Wien we | ook at the settl enent

agreenent, it does not say that it's going to convert
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any conditionally permtted use to a categorically
permtted use; it doesn't say that. It says that
there will be an ordi nance passed and it refers to
t hat ordi nance and it says that existing uses, the
actual words "permt the existing uses on the
property to remain as a permtted use."

So the permtted -- conditionally
permtted uses would remain as conditionally
permtted uses; that's -- that fits perfectly within
t he actual wording of the settlenment agreenent.

And when you | ook at the ordi nance
itself, it does not refer to the tel econmuni cations
tower as uses permtted under Section 215-73, it
doesn't specifically refer to it, but it does refer
to any use pernmitted in the historic business zone.

So this cell tower would fall under
that category as a use permtted, but a use permtted
conditionally. And | think the term nology is broad
enough to take that in. So there isn't -- | don't
see any inference here that sonehow t hrough the back
door, this ordi nance intended to repeal the
condi tional use conditions and the tel ecommuni cations
t ower ordi nance.

I mean, that's such an extrene step to

go ahead and say, okay, this ordinance is -- now you
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can put up cell towers wth any conditions

what soever, we can just throw this ordi nance out. |

woul d expect that to be enphatically stated, not just
t hrough sone verbi age, that standard verbi age at the
end of every ordi nance that the township -- | nean

t he borough passes.

So | don't find that argunent
convincing. | think that, as | said to M. Abranson,
t he board has issues that are raised by the fact that
this will no longer conply with the conditions under
whi ch the tower was approved and the board has the
discretion to take a | ook at that and see and satisfy
itself that we're not creating conditions that are
either inconpatible with the character of the area or
i nconpatible with the health and safety of the people
who are going to be residing in this proposed
housi ng.

So ny legal position renmains as stated
inny letter of May 2nd, it's up to the board to nake
the final decision.

CHAI RVAN RI TGER. Al right.

M5. BUSHVMAN: Are you asking for a
noti on too?

CHAIRMAN RITGER Wl l, we've got to

formulate that notion. So to get to that, | would
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think the notion is sinply to state that a vari ance
woul d be required, therefore -- well --

MR CERMNARIO Well, let me try and
state it.

So on the question of the D-1 vari ance
as it pertains to the issue of potential services
that woul d store vehicles for third parties that
woul d not be an accessory to this -- either the car
deal ership or the residential dwelling, that we find
t hat based on the representati ons nade and the
docunent, the revised planning report, that that
variance is not required, that would be point nunber
one.

Poi nt nunber two, that the board has
heard the argunments of the applicant, but the board
reaffirms the position of its planner and its
attorney that a D 3 variance is required with respect
to the setback of the tower fromthe residences that
are proposed.

CHAI RVAN RITGER  So to boil that down
to two different questions, we would need a notion to
state that a D-1 variance is not required and then a
separate notion stating that a D3 variance is
required. So if there's an agreenent on that, we can

start with the first.
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MR GERM NARI O Yes, you can do it
t hat way.

M5. BUSHVAN: So you're stating the
first notion in the negative so --

CHAl RVAN RI TGER  Yes.

MS. BUSHMAN. Say that again.

CHAI RVAN RITGER  Yes, it wll state
that the D-1 variance is not required and if you
agree, you're stating that it is not required.

MS. BUSHVAN: So that would be a yes.
And then the other one you're stating in the
affirmati ve --

MS. SMTH Tom M. Lupo pointed out
that you didn't open the public comment at the end of
t he testi nony.

CHAI RVAN RI TGER: It wasn't a new -- we
open testinobny when there's a new person that is

provi di ng testinony.

MR. GERM NARI O. Yeah, but -- no, that
is avalid point. Under the procedure if they have
their -- as opposed to questions, if they have

factual testinony that they want to give that woul d
be relevant to this, we should reopen and all ow that.
CHAI RVAN RITGER  So be it.
MS. SMTH. They have to be sworn in,
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correct?

MR. GERM NARI O They have to be sworn
i n, yeah.

M. Lupo, is it?

MR, LUPO  Yes.

MR. GERM NARI O Frank Lupo. Frank
Lupo, do you swear your testinmony will be the truth,

the whole truth, and nothing but the truth?
MR LUPC | do.
FRANK LUPO
17 Dean Road, Mendham New Jersey, havi ng been
duly sworn, testifies as foll ows:
MR. GERM NARI O Go ahead.
MS. SM TH. Frank, can you use that
m cr ophone, that one?
MR, ORTH: Testing. |It's out.
M5. SM TH: Her e.
MR. LUPO.  Thank you.
I just wanted to nake a conmment.
| appreciate all your input and
i nteracti on and understanding that the -- these
ordi nances are there for a purpose and there is a
condi tional use and we did go through 22 neetings, at
| east | went through 22 neetings, and there's

pur poses for those 22 neetings.
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And t echnol ogy changed, things have
changed, not only do you want to expand the uses on
t hat property, but as the Chair said, there's other
technol ogy. So that tower does not have to renmain
That tower could go away. That tower coul d be
transfornmed. | think there's other opportunities
here as opposed to just saying we're going to put
this up here and just | ook the other way.

So | do believe a D-3 variance is
sonmet hi ng, a process that we need to go through. And
| do believe those directional antennas conpounded by
multiple towers and the 5G are going to present sone
sort of RF frequencies or dangers to the tenants that
are to be facing those towers or facing that --
facing that tower and those antennas.

That's all | want to say and | just
want to thank you for your efforts and your passion.
Thank you.

CHAI RVAN RI TGER:  Public comment is
open if anyone else would |ike to cone forward.

MR GERM NARIGO And again, this is --
we' re sayi ng comment, but we want to hear factual
t esti nony.

Do you swear -- repeat your nane again.

M5. RAWLEY- PAYNE: Ml i ssa
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Rawl ey- Payne.

MR GERM NARIO Do you swear your
testinony is going to be the truth, the whole truth,
and not hing but the truth?

MS. RAWLEY- PAYNE: Yes, | do.

MELI SSA RAWLEYPAYNE
23 Drake Road, Mendham New Jersey, having been
duly sworn, testifies as foll ows:

MR. GERM NARI O  Ckay.

M5. RAWLEY- PAYNE: So there was a
statenent by the V-Fee attorney, and apol ogies, |
forgot to wite your nanme down, soO --

MR. ORTH: Derek.

MS. RAWLEY- PAYNE: Derek, yes, that
this will neet alnost all of our affordabl e housing
requi rement, but there is a docunent on the website,
third affordabl e housi ng presentation that says we
have 152 units that we have to neet.

So | just wanted to make t hat
clarification to the public because | didn't want
anyone wal king away thinking this was it, because we
still have quite a nunber of affordable housing units
ahead of us. So thank you.

CHAI RMAN RI TGER  Very good job. | was

going to point that out nyself.
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All right. W do have a bit of a tine
constrai nt, but nonethel ess, any other comments from
the public or testinony, | should say?

All right. And let's see if we can get
ourselves to a notion for the first item which was
the D-1 vari ance.

So again, I'll state it this way: A
D-1 variance is not required and if you want to nake
a notion, that's the statenent.

MR. PACE: | guess that's with the
stipulation that was nade that the parki ng would be
different?

CHAI RMAN RI TGER  That par ki ng woul d be
for tenants only.

MR PACE: [|'ll make that clear.

MR SMTH 1'll make a noti on.

CHAI RVAN RI TGER: Do | have a second?

MR. EGERTER |'Il second.

M5. SMTH  Wio was the second?

CHAl RMVAN RI TGER M. Egerter.

M5. SMTH  Ckay.

Ms. Bushnan.

MS. BUSHVAN: Coul d you pl ease repeat
t he notion?

CHAI RVAN Rl TGER: That a D-1 vari ance
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SMTH. Do you agree?
BUSHVAN: |'m going to vote no, |

SM TH: You think a D vari ance is

MS. BUSHVAN:  Yeah.

MS. SM TH. Ckay.

M. Ritger?

CHAl RVAN RI TGER  Yes.

M5. SM TH: M. Smth?

MR SM TH: Yes.

MS. SMTH M. Sprandel ?

MR. SPRANDEL: Yes.

MS. SMTH: M. D Urso?

(No response.)

M5. SMTH. Ch, sorry, he isn't --
M. Egerter?

MR, EGERTER  Yes.

M5. SMTH. M. Garbacz?

MS. GARBACZ: Yes.

M5. SMTH  And, M. Ml nar?
MR MOLNAR No.

CHAl RMAN RI TGER: Al right.

Next up for the D3 variance the
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statenment will be this: The D-3 variance is
required, and this is regarding the setback for the
cell tower.

Anyone |ike to make a notion stating
that the D-3 variance is required?

MR KAY: [I'll make a notion that the

D-3 variance is required.

M5. SMTH M. Kay, you can't. I''m
sorry.

There's not enough board nenbers
m ssi ng.

CHAI RVAN RI TGER: | see.

MR ECGERTER 1'd |ike to make a
not i on.

M5. SMTH: M. Egerter.

CHAl RVAN RI TGERT Do we have a second?

MR SMTH [|'ll second it.

M5. SMTH M. Bushman. A D-3 is
required.

CHAI RMAN RI TGER  |I's required.
MS. BUSHMAN:  Yes.

M5. SMTH M. Ritger?

CHAl RVAN RI TGER  Yes.

M5. SMTH M. Smth?

MR SM TH: Yes.

Rizman Rappaport (973)992-7650
"When every word counts"




© 00 ~N oo o b~ w N P

N RN N NN R R R R R R R R R
g N W N P O © 0O N o o0 M W N Rk O

125

SMTH. M. Sprandel ?
SPRANDEL: Yes.

SMTH. M. Egerter?
EGERTER:  Yes.

SMTH M. Garbacz?
GARBACZ:  Yes.

SMTH  And, M. Mdlnar?

29595250

MCOLNAR:  Yes.

CHAl RVAN RI TGER Okay. Well, this
concl udes the interpretati on segnent.

Thank you.

MR ORTH. M. Chairman, nay | briefly
di scuss scheduling and next steps for the site plan
appl i cati on?

CHAI RMVAN RI TGER:  Yes, | think Lisa,
you're going to know nore than | regardi ng who we
have in June, so --

MS. SMTH. | haven't had any
conmmuni cation wth Accordia, SO --

CHAI RMAN RI TGER Ckay. Do we have
Kuchi nski then as a hearing?

M5. SMTH Yes, it will be Kuchinsk
and then if they wanted to cone on for --

CHAI RMAN RI TGER Ckay. So we have an

application that wll precede you for an addition of
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| ot coverage on a house on Franklin, but that will be
for June.

So we woul d expect, if you would |ike,
to see you in June.

MR, ORTH. Yes, that would be great,

M. Chairman, and the board has determ ned that a D3
variance i s required.

| believe there's an application fee
associ ated with that which we will submt to
Ms. Smth and we'd |ike to be schedul ed for the June
meet i ng.

CHAI RMAN RI TGER  Very good.

MR GERM NARI O Yeah, so that wll be
initially conpl eteness based on your subm ssion that
woul d require fees and docunmentation in connection
wth the D-3 variance, and then we will go right from
t he conpl eteness into the hearing on the nerits.

MS. SMTH. And then just note that the
next neeting is at the high school, Wst Mrris High
School .

CHAI RVAN RI TGER: Mendham Hi gh School .

MR ORTH: W' re going to the high
school ?

CHAI RVAN Rl TGER  Yeah.

MR ORTH. Gkay. |I'Il just get the
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address for that and I wll notice for the June
meeting on the assunption it wll be -- the
application wll be deened conpl ete.

CHAl RVAN RI TGER  Okay.

M5. SMTH Now, will you need all new
applications to the board, all new plans and -- just
so he knows what he needs.

MR. GERM NARI O No, | think, though,
that the board already has copies of the planner's
revi sed planning report, they'll need that.

MR. FERRIERO They nay want to anend
that to include the D-3 argunents.

MR. GERM NARI O The what ?

MR. FERRIERO A D-3 variance. Aren't
they going to put that in their planner's report,
that they need a D-3 variance?

MR CERM NARIO Well, you know,
that -- the D-3 variances, they're going to have to
address that in the planner's report as far as the
basis for the relief, it's up to the applicant.

If the applicant can do that, they can
revi se the planner's report so that sone of
M. Abranson's issues that he nade that really would
pertain to the nerits of that variance, you could do

that. That's your option.
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| don't think we have to conpel you,
because you can do that through testinony as well.
|'msure that M. Abrams is going to be back and
testifying on the nerits of that, granting that
vari ance.

MR ORTH. Right. Thank you.

And | wouldn't bring Phil back as the
initial witness on the site plan application, you
know, we'll probably start with the engineer, just so
everyone knows.

MR. ABRAMSON: G ve ne a breather.

MR GERMNARIO But | think just a
word to the wwse, M. Oth, you mght want to get an
RF expert. | think that he would have all the data
he needs if we could pull out sone of the records of
that original application as we went through that
whole thing in terns of RF.

Matter of fact, | seemto recall there
was an exhibit in that case that went from zero
di stance out to the property line and said here are
the RF nunbers. And, you know, again, you don't have
to prove to the satisfaction of this board that it's
quot e, unquote safe, you have to prove that it is in
conpliance with federal standards of safety, as you

referred to The Tel econmuni cati ons Act and you
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W tnessed it too.

So we're not here as experts, but we
need an expert of sone formto tell us yeah, this is
with the housing where it's proposed, no problem
federal standards are going to be conplied wth.

MR SMTH  And that report also was
that ground up, Tom we're tal king four or
five stories high, so you'll have the different
el evati ons.

MR. GERM NARI O Yeah, yeah, you're
right. So the expert, you know, these things it's a
matter of mathenmatics, the radiation is so nmuch here,
so all equations that they can cone up with and
extrapolate fromthe existing data, but, you know, so
|l et's have that and perhaps your other w tness
tal ki ng about the sort of use of the buildings to
mask or block the site of the tower in terns of the
other part of this ordinance tal king about the sort
of aesthetic context of the 250-foot boundary.

MR. ORTH. Ckay. Thank you, everyone,
for your tinme and we'll |l ook forward to seeing
everyone again in June.

Thank you.

(Wher eupon, this neeting in concl uded.

Tinme noted: 10:00 p.m)
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